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CURRENT TOPICS 


Legal Advice 


EVERY practising solicitor should by this time have received 
from the PRESIDENT of The Law Society a letter informing 
him or her that the Lord Chancellor is intending to implement 
s. 7 of the Legal Aid and Advice Act, 1949, with effect from 
2nd March, 1959. Thus, nearly ten years since the Act was 
passed, we shall be able to claim that no one in the country 
will be debarred by poverty from obtaining legal advice. 
We are delighted that the Government have taken advantage 
of the more equable financial climate to make this notable 
advance, which we believe will cost the taxpayer very little, 
and that the Council of The Law Society have the vision to 
graft the voluntary scheme, which will benefit everyone, 
on to the strictly limited scheme envisaged by the 1949 Act. 
We share the President’s hope that the scheme will receive 
wide support from solicitors in private practice in all parts 
of the country. As the scheme is to begin as early as 
2nd March, it is important that names should be entered on 
the panel list before 6th February, since there may be some 
delay befor. the first lists are amended and new names 
added. If we did not feel in such a genial mood we would 
mention, viewing the Legal Aid Scheme as a whole, first that 
the Assessment of Resources Regulations have remained 
unchanged since 1950, with the result that many people 
for whose benefit the Act was intended are now deprived 
of that benefit: and, secondly, that the Government’s next 
act of generosity could with advantage be directed towards 
civil proceedings before magistrates. 


Losing, Ground 


It is common knowledge that with the growth of the scale 
and complexity of modern taxation there has been an increasing 
tendency on the part of company executives and wealthy 
individuals to consult accountants rather than solicitors. 
From time to time members of the Council of The Law Society 
and others have reminded solicitors of the importance of being 
regarded as ‘“‘men of affairs’’ by the laity. It has been 
pointed out that ideally solicitors should be looked upon 
as informed yet sympathetic counsellors and friends to whom 
clients may turn to unburden themselves of their worries. 
This ‘‘ psychiatric couch’ approach may often be valued by 
clients just as much as the knowledge that legal technical 
competence is available for the asking. Historically, the 
family solicitor has played this role second only to the family 
doctor. The family doctor is not so easily found since the 
advent of the National Health Service. The need for the 
solicitor to strengthen his friendly yet practical adviser’s role, 
as well as his grasp of revenue law, if he is not to play second 
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string to accountants, is illustrated by an article in this 
month’s issue of the Accountants’ Journal. There the 
accountant is urged, “‘ for his own sake as well as for the due 
protection of his clients, [to] keep in constant touch with the 
law applicable to wills and such-like ancient topics.’’ The 
article warns that such a point “ as the invalidation of a gift 
to the wife of an attesting witness, introduced by s. 15 of the 
Wills Act, 1837, may easily be overlooked in the hurly-burly 
of daily practice.’ It is stressed that the observance of 
attestation requirements may prove vital. Finally, attention 
is drawn to the importance of other matters relating to wills, 
such as the meaning of “ money,’’ for “‘ the accountant who 
wishes to steer his client’s ship aright and safeguard himself 
against shipwreck.’”’ A fair deduction to draw from this 
article is that some accountants may be drafting wills for 
clients. The points made in that connection are elementary 
and most solicitors’ articled clerks of over one year’s standing 
appreciate the existence of the difficulties mentioned. That 
accountants form companies, if not desirable, is understand- 
able owing to their being so closely involved with company 
accounts, and often a corporate client requests the formation of 
subsidiary companies. Extension of their work to embrace 
the preparation of wills seems to be widening accountants’ 
scope beyond their proper expertise. The most effective way 
for an accountant to serve his client wishing to make a will 
should be to refer him to a solicitor. There is enough work for 
both professions without either trespassing on the other’s 
ground. 


Wages} by .Cheque¥ 


ATTEMPTS to amend the Truck Acts during the last year 
or so have for one reason and another proved abortive. In 
his widely publicised address to the stockholders of Barclays 
Bank, Mr. ANTHONY TUKE joins in the battle and hopes 
for legislation. The Truck Acts do not apply to the 
employees of solicitors and there is thus no legal obstacle 
to paying them by cheque: the practice, however, is not 
widespread and it is common to find even senior staff with 
salaries approaching or over £1,000 a year paid weekly in 
cash. The majority of firms are small or moderate in size, 
so that the amount of cash to be handled is small compared 
with that in industry, and it is not clear that payment by 
cheque would produce any substantial advantages for 
solicitors’ cashiers or for the employees. It is convenient to 
have the week’s wages brought round in an envelope instead 
of visiting the bank to cash a cheque, certainly if the wages 
are in the lower ranges and thus usually spent during the 
week. We would be interested to hear of the experiences 
of firms which now pay all or some of their wages by cheque, 
and in particular whether the practice saves time in the 
office, whether it is popular among employees, and if not 
among all, then among which. 


End of the Chancellor’s Concession 


THE Chancelior of the Exchequer in a written reply 
announced in the Commons on Tuesday that in the case of 
any death occurring after that date (20th January) the 
Chancellor’s concession would no longer apply. This con- 
cession was introduced during the 1939-45 war and, where 
applicable, caused to be disregarded for estate duty purposes 
any increase in value of a house above pre-war value in so 
far as it could only be realised by a sale with vacant possession. 
The concession applied to a house owned and occupied by the 
deceased where a near relative of his was ordinarily resident 
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with him at the date of death, and satisfied the Inland Revenue 
that he or she intended to remain in the house and had no 
other place of residence available. The basis of the con- 
cessionary valuation was liable to be disturbed if a sale of 
the house was effected within two years of the death and the 
proceeds of sale were not wholly utilised by the relative in 
the purchase of another house for his own occupation. With 
the substantial building of houses completed in recent years, 
the application of the concession has been diminishing and 
its complete withdrawal is a logical and inevitable step. 


Liability of Employees for Negligence 


No new legislation is recommended by the Inter-vepart- 
mental Committee set up to study the implications of the 
judgments in Lister v. The Romford Ice and Cold Storage 
Co., Ltd. {1957) A.C. 555, as they might affect the relations 
between employers and workers. In that case an employee 
of the company accidentally ran down and injured his father, 
another such employee who acted as his mate. The father 
was awarded damages against the company on the grounds 
of negligence on the part of one of their employees. Sub- 
sequently the company’s insurers, without the company’s 
consent, successfully sued the son for recovery of the damages 
and costs that they had paid under an employers’ liability 
policy. Both the Court of Appeal and the House of Lords 
dismissed the son’s appeal. In their report (published by 
the Ministry of Labour and National Seivice, H.M.S.O., 9d.) 
the Committee state the effect of the decision as confirming 
that if an employee, while acting in the course of his employ- 
ment, is negligent and a third person suffers damage in 
consequence, the employee may be liable for that damage 
both on a direct claim by the third person and on a claim 
made by an employer or his insurers to recover damages 
paid by either to the third person. After reviewing possible 
legislative measures the Committee conclude: ‘‘ The decision 
in the Lister case shows that employers and their insurers 
have rights against employees which, if exploited unreasonably, 
would endanger good industrial relations. We think that 
employers and insurers, if only in their own interests, will 
not so exploit their rights . We do not, therefore, think 
that the decision in the Lister case has exposed a practical 
problem or that there is any need for legislation at present. 
If in future it should appear that employers or insurers were 
exploiting their rights unreasonably, the problem would, we 
think, have to be reviewed . . . Our conclusion does not, how- 
ever, rule out any further effort to deal with the matter by 
voluntary methods, such as an extension of the ‘ gentleman’s 
agreement’ within the insurance field, or by collective 
bargaining in any individual industry.” Weare not altogether 
happy about reform of the law being dependent on the extent 
to which legitimate rights are exercised ; “ gentlemen’s agree- 
ments ’’ can be stretched too far and it is bad in principle 
that the exercise of legal rights should be discouraged by 
exhortation on social grounds. 


Mr. John Hay 


WE congratulate Mr. JoHN ALBERT Hay on his appointment 
as Joint Parliamentary Secretary to the Ministry of Transport 
and Civil Aviation. Mr. Hay, who is 39, was admitted in 1945. 

3efore his election as Member for the Henley Division of Oxford- 
shire in 1950, he was actively concerned with organising the 
Young Conservatives. From1951to1956 he was the Parliamen- 
tary Private Secretary to the President of the Board of Trade. 
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THE FUTURE OF REGISTERED CONVEYANCING 


Ir is surprising that the current encouragement of home 
ownership has not involved more pressure in favour of 
extending the compulsory registration of title to land. It is 
true, as we have frequently pointed out, that the financial 
benefits of registration to house-owners are not as great as 
might be supposed. The shift of emphasis from conveyancing 
pure and simple to pre-contract work which has been the 
feature of the past thirty years, and particularly of the 
years since the end of the war, has diminished the difference 
in the volume of work involved in registered and unregistered 
conveyancing. The vendor of a house which sells for £2,500 
saves £15. Ona house selling for £3,500 the saving is £18 15s. 
and on one which sells for £6,000 it is still only £27 10s. 
A purchaser’s savings are even less because he has to pay the 
Land Registry fees with the result that he is better off to the 
extent only of £8 15s., £10 and £12 10s. respectively. When 
we compare the legal costs on these transactions with the 
estate agents’ commission, which, on the three values we 
have selected, amount to £75, £100 and £152 respectively, it 
is clear that it is not the legal profession which is the only 
obstacle in the way of cheap home ownership. Nevertheless, 
there is a growing realisation, possibly not yet shared by the 
majority of solicitors, that in spite of the 1925 Property 
Acts, the full benefits of which we are only now realising, 
the system of private conveyancing is wasteful. It involves 
not only a frustrating multiplication of effort but depends 
for its effectiveness to a substantial degree on competent 
conveyancing clerks and competent typists, both of whom 
are expensive and the former of whom at least are a diminishing 
class. It has been calculated that already about one-quarter 
of all conveyancing transactions pass through the Land 
Registry, but the growth of compulsory registration during 
the sixty years of its existence has been slow. For the most 
part the initiative has lain with local authorities, most of 
whose members in the past have not been aware of the 
possibilities. Laymen in general have grumbled but few 
have been disposed to campaign actively for compulsory 
registration. We must admit that solicitors have been 
indifferent and sometimes actively hostile, although in recent 
years we believe that the hostility has diminished substantially. 


Swing in favour of compulsory registration 


There is now a perceptible move on the part of local 
authorities, and to a less extent on the part of the public 
generally, in favour of compulsory registration. We would 
not go as far as Sir George Curtis, who in his newly published 
book entitled Registered Conveyancing has said: ‘ This 
development (i.e., the extension of compulsory registration 
to Oxford, Canterbury, Leicester, Oldham and Kent) suggests 
that the tide of public opinion has turned decisively in favour 
of the compulsory registration system . . .’’. Our experience 
is that public opinion on this subject is tideless, but we would 
agree that if there is any tide it is certainly not in favour of 
unregistered conveyancing. Therefore, we consider it to be 
tight for solicitors to take a positive attitude to compulsory 
registration, to do what we can to improve it, to encourage 
it and to give it all the constructive help we can. There are 
many tough obstacles in the way. First, although we believe 
that basically the system that we have adopted in this 
country is as good as can be devised, there are several defects 
which are well known both to practitioners and to the Land 
Registry and it is important that these defects should be 


remedied before there is any large-scale extension. Secondly, 
there are at present serious delays in the Land Registry 
with the result that the general opinion among solicitors is 
that these delays ought to be eliminated before the registry 
assumes more burdens. This brings us to the matter on 
which we believe there has been the most serious error in 
the past—the excessive concentration of the work of land 
registration in London, where staff and premises are scarce. 
For some time past the Chief Land Registrar has been 
diminishing this concentration. The sub-officeat Hawkenbury 
(Tunbridge Wells) began by relieving the registry in Lincoln's 
Inn Fields of some of its work without becoming in any 
sense a self-contained unit. In recent weeks, however, the 
registry’s filed plans and index maps relating to Kent and 
Canterbury have been physically removed to Hawkenbury, 
which had for some time been dealing with Hastings, 
Eastbourne and Oxford among the compulsory areas together 
with voluntary registrations in the southern counties. Over 
a year ago another sub-office was opened at Lytham St. Annes, 
which at present is fulfilling the same purpose as did 
Hawkenbury in its early stages. In due course, Lytham 
St. Annes is destined to become another self-contained unit. 
At present the only compulsory area in the north is the 
borough of Oldham, but Manchester and Salford have both 
passed the necessary resolutions and, in due course, orders 
in council will presumably be made and there is reason to 
believe that other counties and county boroughs in the 
north will follow suit. Staff and premises are much easier 
to obtain in certain areas of the country than in others, 
and indeed land registration can make a significant though 
small contribution towards relieving unemployment. Premises 
constitute a relatively simple problem but staff is much more 
difficult. Not only must the new staff be skilled but training 
in the work of the Land Registry must be superimposed on 
the basic skill. If compulsory registration is to be extended 
there must be consequential increases in staff, from which it 
follows that the most able and experienced members of the 
existing staff must be withdrawn from active service and 
detailed to train the new recruits. At present, the staff 
of the registry engaged on registration, as distinct from the 
Land Charges Registry, numbers about 1,100. If com- 
pulsory registration were to be extended to the whole country 
the staff would ultimately have to be nearly five times its 
present size. Clearly, unless the process is to take a very 
long time, a more radical training programme than has been 
customary in the past will be necessary. It appears likely 
that the initial stages at least of such a radical programme 
might well cause further delays in the registry and for this 
reason it might be desirable for a strictly limited period to 
suspend voluntary registrations. It may be that the registry 
could take in its stride a substantial training programme, 
but we believe that if there is any risk of interference with the 
work of the registry in existing compulsory areas it would 
be better to suspend voluntary registration temporarily 
instead of allowing the whole of the registry’s work to suffer 
even slightly. 
Lack of maps 


The most intractable obstacle at 
neither staff nor premises but maps. The ordnance maps 
for the whole country are now being revised. Part of the 
work has been finished but at the present rate of progress 
the remainder is not expected to be finished until 1965. The 
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only reason why compulsory registration in Manchester and 
Salford is being delayed is that the maps are not ready, and 
this applies in many places which otherwise might be regarded 
as ripe for registration. 

In our view, this would be an appropriate moment for the 
Government to announce their intentions. We do not 
suggest that the Government should take the matter out of 
the hands of the local authorities but we should be told, 
first, whether the Government are intending to encourage 
the extension of compulsory registration and, as a corollary, 
are prepared to make available to the Chief Land Registrar 
the necessary resources to enable him to plan ahead, to acquire 
the premises, to recruit and train the staff and thus to take 
in new compulsory areas on a carefully phased programme. 
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Secondly, if the Government favour the extension of com- 
pulsory registration, local authorities should be asked to 
decide within a limited period whether they want compulsory 
registration within, say, ten years. This would enable the 
Chief Land Registrar to estimate with some precision what 
new premises and staff he would need. In the past, local 
authorities have been left without any encouragement, 
guidance or statement of policy. We believe that this is 
unsatisfactory and can result only in piecemeal and haphazard 
extensions. Solicitors would also be helped by some indication 
of future plans. Whether or not we accept the desirability 
or the inevitability of compulsory registration, our only 
object should be to provide for the public the most efficient 
and least wasteful system of conveyancing at a fair price. 


ADVOCACY—II 


The second and concluding article by Sir Sydney Littlewood 


The opening 

Tue object of the opening is to enable the court to appreciate 
the law and the evidence that will be put before it. The method 
of opening must differ from court to court. The advocate 
appearing before lay magistrates should remember that, 
even if the chairman is a lawyer, it is a lay tribunal, and 
the advocate should make sure that they all understand the 
case to be presented to them. It is a mistake to make the 
opening longer than is necessary, but with magistrates it is 
equally a mistake to leave them in a position where they do 
not understand the case which is to be put to them. The 
advocate should keep the court interested. Photographs 
and models help to do that, and an apt quotation is sometimes 
useful. Before magistrates the solicitor for the defence 
has the right to address the magistrates before calling evidence 
or after calling evidence, or (with leave) both, but if he 
exercises his right to address the court twice, the prosecution 
have a right to address the magistrates at the conclusion of 
his final speech. I know that most advocates defending 
before magistrates elect to address the magistrates at the 
close of a case and not to open. That is sound in the majority 
of cases, but if the defence is complicated it is important that 
the magistrates should understand it before they hear the 
witnesses, and my own experience has been that, by a defence 
being opened, magistrates often receive the evidence of the 
defence witnesses in a more favourable way than they would 
otherwise have done. Whether, when a defence has been 
opened, it is wise to address the magistrates at the close of 
the evidence and so give the prosecution another opportunity, 
is a matter to be decided by the advocate in each case. 

When opening a case before a county court judge or a 
stipendiary magistrate it should be remembered that he is a 
lawyer and that it is probably not necessary to open in the 
same detail as before lay magistrates. 

When opening before a tribunal where the members are 
specialists and when opening before an inspector, it is wise to 
remember that you are dealing with specialists, and to open 
on the basis that they understand the matter to be discussed 
as well as you do. (They probably understand it a good deal 
better than you do, but never let them or your client know 
you think that.) 

May I repeat something that I have said earlier: if, in the 
course of opening, you quote cases, have the reports there. 


Calling evidence 
Before an advocate goes to court he should have decided 
in which order he will call his witnesses. The only guidance 
that can be given on that is to call them in the order that will 
present the most coherent story to the court. 


Examination in chief 


Examination in chief is much more difficult than many 
people think. The temptation to ask leading questions is 
one to which the most experienced advocate falls at times, 
and, of course, we all know the advocate who asks them 
deliberately. When an advocate persistently asks leading 
questions of his own witnesses, magistrates are very ready to 
think that the case is weak, even though the advocate is not 
pulled up by his opponent. 

The advocate must get from his witness every bit of useful 
evidence that that witness can give, and this is not always 
easy. If a witness does not give the answer that you want, 
never let him think you are getting impatient with him, 
because the probabilities are that he has not given you the 
answer because he is nervous and if you make him more 
nervous he will get worse. I find that if I cannot get the 
answer I want I usually get it if I put my question another 
way or by putting a series of questions. There are occasions 
when the witness will not give you the answer that you 
want, try how you will. I remember a county court judge 
saying to me once, “‘ You can take a horse to water but you 
can’t make him drink.”” When you reach that stage there 
is nothing for it but to abandon the question. 


Re-examination 

Re-examination is very important but seems to be 
incompletely understood by many advocates. The object of 
re-examination is to clear up anything injurious to your case 
that has come out in cross-examination. Here, again, the 
advocate must know what he wants to do. My own practice 
is to write down as the cross-examination proceeds any point 
made in cross-examination that I think needs to be and can be 
cleared up on re-examination. Sometimes some of those 
points are cleared up before the cross-examination is finished 
and I cross them off. In re-examination I only deal with the 
points that remain. 

There are occasions when the cross-examination reminds 
you of something that you failed to bring out in chief and 
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yet the question that you would like to put cannot be said 
to arise out of cross-examination. Usually a little thought 
will find a way round this, but it is wise to have in mind how 
you will relate your question to the cross-examination when 
your opponent jumps up and says, “‘ This does not arise out 
of my cross-examination.”’ 


Cross-examination 


Cross-examination needs much thought. 

First, assess the witness you have to cross-examine and on 
that assessment decide how you will deal with him. Some 
witnesses will respond best to kindly treatment, some to 
firm treatment. By the time the witness has given his 
evidence in chief you should have made up your mind which 
course you will adopt. 

An advocate should always know exactly what he wants 
when he starts to cross-examine. Many ask questions for the 
sake of asking questions, and ask questions on points that do 
not affect their own case at all. This tends to irritate the 
court and helps no one. If you know exactly what you want 
you will cease cross-examining as soon as you have got it. 
In my view, it is a mistake to ask any question in cross- 
examination unless it is directed to something that you have 
already decided you want to elicit. It is true that there are 
times when you have to approach your point in a roundabout 
way, but, even so, every question that you ask while proceeding 
in that roundabout way should lead up to the point that you 
seek to establish or destroy. 

There are instances, and they are not infrequent, where there 
is no point in cross-examination. In such cases do not 
cross-examine, 

Closing speech 

I have already referred to the value of a closing speech. 
Never start a closing speech in a mood of despondency. I have 
often known a good closing speech to alter completely the 
previously haif-formed opinion of a court. The closing speech 
needs more thought than some advocates give to it. A closing 
speech should be constructive ; it should have as its object the 
driving home of the main points of your case. Having 
watched numbers of advocates, I believe that many of them 
get up to make their final speech without having given a 
thought to what it is to be or what ground it is to cover. 
As a case proceeds I make a note on a separate sheet of paper 
of everything that I ought to deal with in my final speech. 
As in the case of my notes for re-examination, some of these 
notes sometimes have to be struck out because of something 
that has happened subsequently to their being made, but, by 
means of these notes, when I start my closing speech I know 
what I have to deal with and, I hope, get an orderly speech. 

With the final speech, as with an opening speech, keep the 
court interested, look straight at the judge or chairman, press 
your points hard, but avoid repetition. I like to see an 
advocate in his closing speech addressing the court as though 
the court had no option but to find in his favour. That spirit 
is infectious. 

When appearing before magistrates I have often been asked 
by a client to combine in my closing speech a plea for leniency 
in the event of the court deciding against me on the question 
of guilt. When such a combination is attempted magistrates 
regard it as an acceptance of the fact that the defendant is 
guilty. I have-always advised a client against that course, 
have explained the difficulties of combining the two pleas and 
advised that he should make up his mind which plea he 
wanted put forward. If a client thinks he is not guilty 
he should let his advocate fight the issue of guilt and, in the 


(Vol. 103} 63 


event of the magistrates being against him on that point, 
let the advocate ask to be heard before the magistrates pass 
sentence. He cannot demand that as of right, but it is 
unusual for magistrates to refuse such a request. I may say 
that as a result of following that practice I have had many 
people plead guilty who originally intended to plead not 
guilty, and I cannot recall a case where it has not paid, but 
let me add I have always insisted upon the client making his 
own decision. 
After the case 

If a case goes against an advocate he should take the 
decision with a smile. It will not help him in the case he 
has just lost, but it may help him a lot in the next one. 

One great difference between the barrister-advocate and the 
solicitor-advocate is that the barrister-advocate can leave the 
court without seeing the client, but the solicitor cannot do 
that. Not infrequently the client feels sore at an adverse 
decision and immediately talks of an appeal. Save in a case 
where a defendant has been givena prison sentence it is always 
wise to wait a day or two before discussing the question 
of an appeal. The client will then be calmer and it may be 
that the advocate will be able to think more clearly than he 
could have done in his first disappointment at losing. 


Particular courts, etc. 

Space does not permit of my dealing with the many courts 
and tribunals before which a solicitor has a right of audience, 
but there are one or two to which I should like to make 
reference. 

Consistory Courts : 
court and did so without robes, to the disgust of the chancellor. 
I lost my case ! 

Coroners’ Courts: At one time solicitors had no right of 
audience before a coroner but appeared by his permission. 
That has been changed and by the Coroners’ Rules of 1953 
any person who, in the opinion of the coroner, is a properly 
interested person may examine witnesses either in person or 
by counsel or solicitor. The rules of evidence are not strictly 
followed in coroners’ courts and hearsay evidence is fairly 
commonly admitted. 


I only once appeared in a consistory 


Commissioners of Taxes: The solicitor who appears before 
Commissioners of Taxes should make himself thoroughly 
acquainted with tax law in so far as it affects the matter in 
hand. He will find a paper delivered at the Oxford Week- 
end Course in 1957, entitled ‘‘ Taxation,” helpful. Copies 
of this pamphlet can be obtained from The Law Society, 
price 2s. 6d. 

There are two kinds of Commissioners who hear appeals 
against tax assessments—General Commissioners and Special 
Commissioners. 

General Commissioners are unpaid local men, the sort of 
people you would have on a bench of magistrates, and they 
act for separate divisions throughout the country. The 
majority of appeals before them are now conducted by 
accountants, and the Revenue case is presented by an 
inspector of taxes, who is sometimes, but by no means always, 
a capable advocate. 

Special Commissioners are a very much more expert body 
sitting mainly in London. 

In many appeals there is a right to elect whether to be 
heard by General or Special Commissioners, and the tendency 
is for cases involving points of law to go to the Special 
Commissioners. Counsel is usually employed, but solicitors 
have an equal right of audience. 








64 [Vol. 103] 


Both types of Commissioners hear cases in private. The 
taxpayer, on whom the onus of proof lies in all appeals against 
assessments, opens his case, and then his witnesses, if he is 
calling any, are examined, cross-examined and re-examined 
in the ordinary way. The Revenue answer and the taxpayer 
has a right of reply. There is one vital thing to remember, 
and that is that, if you lose and want to appeal to the High 
Court, you must express dissatisfaction with the decision 
immediately it is given. 

Appeals to the High Court can only be taken on a point 
of law. This means that the presentation of the facts to 
Commissioners is often of crucial importance, and solicitors 
would have a valuable service to perform if they were more 
ready than they are at present to make themselves familiar 
with tax law and accept instructions to appear before 
Commissioners. 

Lands Tribunal: The matters dealt with by this tribunal 
require a specialist's knowledge, but there is no reason why 
the solicitor should not acquire this. He should bear in 
mind that he is an advocate and look to expert witnesses to 
deal with technical matters, but he himself should be sure 
that he understands these technical matters before he goes 
before the tribunal. 

Inquiries: Under this heading I group public inquiries 
on development plans, public inquiries on planning appeals, 
and public inquiries on compulsory purchase orders. Here 
there is great scope for the solicitor-advocate, and in my 
view the volume of this work is likely to go on increasing. 
The advocate who wishes to practise in this field successfully 
should do all that he can to learn about planning. By this I 
do not mean the law of planning, for law very rarely enters 
into these inquiries, but the practice of planning. I know 
that for the busy practitioner this is not easy, but he can learn 
much by reading regularly the Journal of Planning and Property 
Law, and in addition I would recommend him to become a 
subscriber to Town and Country Planning, a journal published 
monthly by the Town and Country Planning Association, 
28 King Street, Covent Garden, London, W.C.2, and to the 
Journal of the Town Planning Institute, which is published 
by the Town Planning Institute, of 18 Ashley Place, 
London, S.W.1. 

Public inquiries on planning appeals often involve very 
heavy work and long hearings. Hearings of up to three days 
are by no means uncommon and even longer hearings are 
known. The work of preparation can be heavy, but it 
is important because these appeals are decided very largely 
on facts and it is the solicitor’s duty to see that all relevant 
facts are properly put before the inspector. At these inquiries 
written proofs are commonly used, copies being supplied to 
the inspector and interested parties. At the present time 
there are no written rules of procedure, but the procedure 
is well established and the same procedure always followed. 

In heavy appeals it is my practice to prepare proofs well 
in advance of the date of the inquiry. When they are all 
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ready I have a meeting at which all witnesses (professional and 
otherwise) are present. I read each proof and invite comments 
from all present. It is surprising how often proofs have to 
be altered as a result, in spite of the care that has gone into 
their preparation. These meetings are often long affairs 
(my longest lasted 63 hours), but they are always worth 
while. 

At public inquiries there is an atmosphere of informality 
which the advocate who is accustomed to courts may find 
disconcerting at first. Sometimes local feeling runs high, 
there are many members of the public present, and they are 
liable to show their feelings notwithstanding warnings from 
the inspector. It would be quite easy to lose one’s temper, 
but that would be a great mistake. In those cases one 
sometimes gets a constant stream of witnesses going into 
the box who express in varying terms of vehemence their 
opposition to what you are supporting. Usually it is a 
mistake to cross-examine those “‘ witnesses.” 

I have mentioned the importance of professional witnesses 
in some planning appeals. The Law Society is often asked 
to supply names of people who can give expert evidence 
and is usually able to meet the request. 

Planning appeals were the subject of another paper at a 
Law Society’s Week-end Course. Copies of that paper can 
also be obtained from The Law Society, price 2s. 6d. 


Fees 

I want to conclude these articles with a few words about 
the solicitor-advocate’s charges. 

From time to time it is suggested that there should be a 
scale of advocate’s fees. I am most strongly opposed to 
this. Earlier I said that advocacy had to be learnt by 
practice. The young solicitor who wants to become an 
advocate should be prepared to accept any work that he 
can get that will take him into the court and not to worry 
about the fee that he can get for it. He has to learn, he can 
only learn by conducting cases in court and clients will not 
employ the inexperienced man if they can get an experienced 
man at the same price. If he takes an intelligent interest in 
the work and perseveres, in time he will find himseif able 
to command fees that will show him a profit, and if he develops 
into a good advocate he will be able to get fees that would 
certainly not be contemplated by any scale. 

I know of no reason why a solicitor should not be as good 
an advocate as a member of the Bar, and I see no reason why 
fees for a first-class solicitor-advocate should be any less than 
the fees for a first-class barrister-advocate. 

I have emphasised the importance of careful preparation 
ofacase. This involves time and time must be paid for. For 
my own part, I would much rather not undertake a case than 
undertake it at a fee which would mean that I cannot give 
the time that is necessary for proper preparation. For many 
years I have told clients that and find it is not difficult to 
make them understand. 





RESTRICTIVE TRADING AGREEMENTS 


The Registrar of Restrictive Trading Agreements has given a 
brief statistical summary of the work of his office up to the end 
of last year. By the end of 1958, 2,100 agreements had been 
registered. During 1957 and 1958, the parties to over 140 of 
them were advised that it was intended to refer their agreements 
to the Restrictive Practices Court, which has to decide whether 
they are contrary to the public interest. In fifty-five of these 


cases, the Registrar has been informed that the agreements have 


been either abandoned altogether or so altered as to remove all 
registrable restrictions from them. He has also been informed 
that similar steps have been taken in respect of some forty 
further agreements. Proceedings have been formally instituted 
in over fifty cases, of which two (the agreements of the Chemists’ 
Federation and the Yarn Spinners’ Association) were heard by 
the Restrictive Practices Court in 1958, and dates were fixed for 
the hearing of seven more during the first part of 1959. 
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THE ROMANS HADN’T A WORD FOR IT—I 


A FEW weeks ago the writer was taken to task by the defendant 
in Byrne v. K.R.S., Ltd. [1958] 1 W.L.R. 762 ; 102 Sov. J. 509, 
for having misread the judgment. In fact, as we shall see, 
it was the defendant who had misread the judgment. How- 
ever, this note is not concerned to pursue the matter of self- 
justification, but rather to discuss a practical problem of law 
that arises out of the decision. 


Let us consider first a simplified set of facts to set the 
scene: A does business with various customers on the basis 
that payment depends on the extent of the customer’s business 
and the customer has to submit returns. B is one of the 
customers, and X is a person employed by A to check on 
whether the customers are making proper returns. 


If we consider first the case where X makes reports to A 
without the customers knowing of X’s existence, and if we 
assume that X reports that B is not complying with the 
conditions, in consequence of which A ceases to trade with B, 
B has no remedy at law against A or X for his loss of business, 
any more than my village grocer has a remedy if I cease to 
trade with him because I discover, or a third party discovers, 
that the totals of his bills are often inaccurate. 


Revealing the reason 


sut if in similar circumstances X goes to B and tells him 
that he has been found in breach of the conditions under which 
business between him and A is to be carried on, is the position 
any different ? Does the mere disclosure of X’s existence and 
of his finding or opinion give B some remedy or right against 
either A or X? Has my grocer any remedy or right if 
I tell him why he no longer gets a weekly order from me ? 


Assuming there is no breach by A of the contract between 
A and B, we must seek either a contract, and its breach, 
between B and X, or a tort committed against B by A or X or 
both. Having spoken of the conditions under which A and B 
are to do business, we must make it clear that the contract, if 
such it be, obliging B to comply with the conditions will not be 
broken by A where A ceases to do business with B: those 
conditions are meant to apply to such business as may be 
done. To be more particular, B, in Byrne’s case, was a film 
exhibitor who was to pay for the hire of the films according to 
the takings, and consequently was put under an obligation to 
make accurate returns of the relevant takings ; a refusal to 
let B hire films is not a breach of the standing arrangement 
on which any hiring is to operate. If A and B are members of 
a trade association there may well be contractual provisions 
applicable. 

Conspiracy 


So far as tort is concerned, under what head could one bring 
this type of case? It is not an unlawful conspiracy for two or 
more persons to act in concert so as to damage the interests 
of another if their concerted action is to advance their own 
legitimate interests ; and it is for them to decide what are 
their legitimate interests. This principle has been well 
exemplified and firmly established by Mogul Steamship 
Co., Ltd. v. McGregor & Co. [1892] A.C. 25. In that 
case, when it was before the Court of Appeal, Bowen, L.J., 
spoke of the “apparent conflict or antinomy between two 
tights that are equally regarded by the law—the right of 
the plaintiffs to be protected in the legitimate exercise of 
their trade, and the right of the defendants to carry on their 
business as seems best to them provided they commit no wrong 


to others.’’ In this connection, Lord Wright’s remarks in 
Crofter Hand-woven Harris Tweed Co. v. Veitch [1942] A.C. 435 
are in point where he said, “‘ As the claim is for a tort, it is 
necessary to ascertain what constitutes the tort alleged. It 
cannot be merely that the appellants’ right to freedom in 
conducting their trade has been interfered with. That right 
is not an absolute or unconditional right. It is only a particular 
aspect of the citizen’s right to personal freedom, and like 
other aspects of that right is qualified by various legal limita- 
tions, either by statute or by common law. Such limitations 
are inevitable in organised societies where the rights of 
individuals may clash. In commercial affairs, each trader’s 
rights are qualified by the right of others to compete.”’ 

But on the simple facts we have given conspiracy is not 
even a starter, for X is merely A’s agent, and Allen v. Flood 
[1898] A.C.1 held that the motive of an individual, not acting 
in combination, was irrelevant. To quote Lord Wright again : 
“The distinction between conduct by one man and conduct 
by two or more may be difficult to justify. . . . The fact that 
a sole trader employed servants or agents in the conduct of 
his business would not fer se in my opinion make these others 
co-conspirators with him. The special rule relating to the 
effect of a combination has been explained on the ground 
that it is easier to resist one than two. . . . This explanation 
of the rule is not very satisfactory. The common law may 
have taken the view that there is always a danger that any 
combination may be oppressive. . . . Whatever the moral or 
logical or sociological justification, the rule is well established 
in English law as I here take to be the rule that motive is 
immaterial in regard to the lawful act of an individual.”’ 

Let us suppose, however, that X is a person who has 
interests which he thinks will be affected. (If X is a trade 
union he will be protected by s. 4 of the Trade Disputes Act, 
1906.) Even so, conspiracy will not succeed, for we have then 
merely reproduced a set of facts similar to those in the Crofter 
Harris case. We may assume that the acts in themselves are 
lawful and that what is complained of is the combination, 
or rather the injury or loss caused by the combination, 
in which case the motive or object aimed at becomes 
relevant : if it is not malevolence or some other aim at an 
object or purpose purely designed to do harm, but is the 
furthering of one’s own interests, or what one conceives to be 
one’s own interests, there is no ground of action in respect of 
such conduct. 


Implied contract with third party 


We have ruled out any breach of contract between A and B, 
so that the tort of inducing a breach of contract cannot be 
charged against X; and if we looked to defamation 
assuming X’s report was false—we should be met by qualified 
privilege and should have to prove malice, which does not 
answer the generalised problem. It is clear that we are 
dealing with a set of circumstances that lies between the 
realms of tort and contract without necessarily falling under 
either, and yet A’s (or X’s) conduct may be so serious as to 
put B out of business. It is also clear that if A acts without 
giving any reason B has no remedy. Consequently, on the 
above set of facts we are driven to this position : that if there 
is a remedy it arises only in those cases where A gives a 
reason for his conduct, and the remedy is a remedy in support 
of B’s right to attack the reason or conclusion which prompts 
A’s act, 
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The way the matter was tackled in Byrie’s case was to put 
in a last-minute amendment alleging a contract between B 
and X and a breach thereof, and this amendment was allowed 
though made after the close of the plaintiff's case. The 
plea was put in this way by Harman, J.: “ The plaintiff by 
his final amendment alleges that, by setting up their investiga- 
tion system, K.R.S. (the defendant) or that body jointly with 
C.E.A. (a trade union), warranted or contracted first that 
reports by their inspectors and the summary of those reports 
by Belton should be fair and accurate, and, secondly, that the 
inquiry by the Joint Investigating Committee (of K.R.S. 
and C.E.A.) should be conducted in accordance with natural 
justice. It is, however, in my judgment, clear that there 
could have been no contract in this case so long as the plaintiff 
was ignorant of the existence of the investigation system, and 
that any contract, therefore, must have been subsequent to 
30th April after the happening of all the events of which 
complaint is made. 

“This question of contract is a very difficult one, and it 
was discussed by Denning, L.J., in Abbott v. Sullivan [1952 
1 K.B. 189, at p. 205: ‘ There remains, however, the question 
whether this way of putting the claim ’—that is, the con- 
tractual one—‘ is sufficiently pleaded. No contract is alleged 
between the committee and the plaintiff. I confess that I 
feel much difficulty on this score, which is increased by the 
fact that the Master of the Rolls and Morris, L.J., think 
the point is not sufficiently pleaded. If this had been an 
ordinary case of contract I should be prepared to regard the 
omission as fatal. But this is not an ordinary contract 
case. It is a claim in an uncharted area on the borderland 
of contract and of tort. I can quite understand a pleader 
being perplexed as to the right way of putting the claim ; 
and in the special circumstances I think it is one of the 
rare cases where he would be fully justified in stating the 
material facts without venturing to commit himself to the 
precise legal category in which they fall. . . . Weallagree that 
the facts are sufficiently stated to enable us to make a declara- 
tion which is founded on contract ; and I think we should 
entertain the claim for damages on that footing also, despite 
the lack of formulation in the statement of claim.’ He 
explains that the contract there was that the tribunal would 
not act outside the jurisdiction which their rules gave them, 
and as they acted outside their jurisdiction then damages lie 
against them.”’ 

Harman, J., then goes on to point out that in Byrne's 
case the position was different because there were no rules and 
no procedure laid down; and to remind himself that in 
Davis v. Carew-Pole (1956| 1 W.L.R. 833 Pilcher, J., had said : 
“A glance at the statement of claim in the present case will 
show how the learned pleader had done his best to link the 
plaintiff and the defendants by contract. Whilst admiring 
his ingenuity, I am not prepared to hold that any implied 
contract could properly be inferred at any rate until the 
plaintiff received the summons to attend the inquiry and 
submitted himself to the jurisdiction of the stewards. In 
Abbott v. Sullivan . . . the plaintiff had refused to attend the 
tribunal, saying that they had no jurisdiction. In the present 
case the plaintiff has submitted himself to the National Hunt 
Stewards and at least from the moment when he did so 
impliedly agreed to abide by their finding, subject, of course, 
to any legal right which he might have to impugn it. From 
that moment it seems to me that he was in contractual 
relation with the stewards of the Committee e 


Harman, J., then says: “ The contract here, if there be one, 


must, it seems to me, come into existence when the plaintiff 
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is invited to attend the inquiry by the J.I.C. and agrees to 
do so. The contract would then be that the inquiry should be 
fairly conducted, and in my judgment, it would be right 7 a 
case of this sort to imply such a contract... It seems to me 
that bodies like K.R.S. who exercise monopolistic powers and 
may ruin a man by their recommendations ought not to act 
in an arbitrary manner or at least that, if they do, as this body 
did, set up an investigation committee which is a quasi-judicial 
body, they must be taken to hold out to those over whom they 
claim to exercise jurisdiction the assurance that proceedings 
will be fair. Indeed, in the present case, the plaintiff was 
expressly told that he would get a fair hearing.”’ 


A curious sort of contract 


Careful study of the judgment shows that Harman, J., 
avoided committing himself directly on the question whether 
in fact there was to be implied any contract in this case. 
(So the defendant’s contentions based on the proposition that 
the judge implied a contract were unfounded, though the 
belief that he did so imply a contract is understandable seeing 
how near the judge came to it.) The italicised phrases above 
show that he was speaking generally and one does not find any 
statement to the effect that he implies any contract in that 
case. The reason for this is probably twofold : first, it was not 
necessary to do so because he found that the requirements of 
natural justice which such a “contract ’’ imposes were 
satisfied ; secondly, the many quotations from similar cases 
emphasising the difficulty in finding a category for the claim 
must make anyone cautious. Pilcher, J., admires the 
“ingenuity ” of the pleader who tries to fit the case to the law 
of contract. Denning, L.J. (as he then was), although he 
says he can make a declaration founded on contract, expressly 
states that one is in “ an uncharted area on the borderland of 
contract and of tort.” 

What sort of contract is it that is being discussed in these 
passages ? Properly speaking, a contract is either a promise 
offered for an act to be done (in which case the contract comes 
into existence when the act is completed, leaving only the 
promise outstanding, and the consideration is said to be 
“executed ’’) or it is a mutal exchange of promises (in which 
case it comes into existence on the exchange of promises and is 
wholly “ executory ’’). Pilcher, J., says that the plaintiff who 
submits to the jurisdiction of one of these tribunals impliedly 
agrees to abide by their finding, but the poverty of this reason 
is soon apparent. In the first place, these tribunals will act 
in the absence of the plaintiff if necessary, as Pilcher, J., 
himself mentioned in discussing Abbott v. Sullivan. In the 
second place, the promise to abide by the finding is meaningless 
because what the finding does is to justify or fail to justify 
the conduct of A the defendant, not the conduct of B the 
plaintiff. If A decides not to do business with B the question 
whether B accepts that is academic. 

Moreover, it is difficult to fit such a contract into the concept 
of executed or executory contracts. An“ executed ”’ contract 
only exists when the promisee has completed the act to be 
done so that in this case (the promisee being the plaintiff) 
the rdles would have to be reversed : the committee must act 
according to just rules and then the plaintiff will be bound, 
and during the hearing the plaintiff has no remedy because 
the act is not complete, just as in the accepted executed 
contract the promisor may withdraw before completion. 
(It is admitted that this rule is at present under attack.) 
Is it an executory contract in which the plaintiff promises to 
abide by the decision if the defendant observes the rules of 
justice ? This would seem to give the one party judging the 
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other’s conduct too much freedom to depart from the rules 
on the ground that the plaintiff has failed at the outset 
to indicate his acceptance of the ultimate decision. In any 
event, we are, it is admitted, dealing with a purely unilateral 
obligation which is either an “executed” contract or no 
true contract at all. 

No doubt there is no intention to be cynical, yet it seems 
that what the tribunal is regarded as saying is that their 
acting in a fair and just manner is dependent on B’s acceptance 
beforehand of any decision they may come to. Pilcher, J., 
covers this point by adding “ subject to any legal right the 
plaintiff may have to impugn it,” and that surely takes the 
stuffing out of the so-called contract and shows that the 
plaintiff is not promising anything of substance. 

The obligation of the person or tribunal in the position of 
X (apart from cases covered by express contractual provisions) 
to ensure, so far as he can, that his information is accurate and 
to give B a fair hearing must exist ab initio irrespective of 
B’s “ submission to the jurisdiction” or agreement to abide 
by the findings. Consequently, it is not surprising that the 
courts find it difficult to apply the concepts of contract to 
this situation. It is an obligation imposed by law because of 
the circumstances existing between the two parties B and X 


ORDER OF ADMINISTRATION 


, 


“ A TORTUOUS way of legislating’ is a description used of 
the provisions of the Administration of Estates Act, 1925, as 
to the payment of legacies out of an estate in regard to which 
the testator died partially intestate (per Harman, J., in Re 
Midgley {1955} Ch. 576). This is an apt description of legislation 
which continues to give trouble, as the latest reported case 
on the subject shows (Re Berrey’s Will Trusts [1959] 1 W.L.R. 
30, and p. 34, ante). 


Sections 33 and 34 of the Administration of Estates 
Act, 1925 

The relevant sections are ss. 33 and 34, with Pt. II of 
Sched. I to the Act. Section 33 (1) provides that on the 
death of a person intestate as to any real or personal estate, 
such estate shall be held upon the trusts for sale and con- 
version therein stated. Section 33 (2) provides that out of 
the proceeds, etc., the personal representative shall pay all 
such funeral, testamentary and administration expenses, 
debts and other liabilities as are properly payable thereout 
and out of the residue shall set aside a fund sufficient to 
provide for any pecuniary legacies. Under subs. (7), this 
section has effect subject to the provisions contained in any 
will left by the deceased. The next stage in the administra- 
tion is dealt with by s. 34, which provides (subs. (3)) that 
where the estate is solvent it shall, subject to the provisions, 
if any, contained in the will, be applicable towards the 
discharge of the funeral, testamentary and administration 
expenses, debts and liabilities payable thereout in the order 
mentioned in Sched. I, Pt. II. Paragraph 1 of Pt. II is 
“ property of the deceased undisposed of by will, subject to 
the retention thereout of a fund sufficient to meet any 
pecuniary legacies’’; and pata. 8 (a) that “the order of 
application may be varied by the will of the deceased.” 

There is a good deal ot repetition here. The reference to 
the payment of funeral, etc., expenses and debts in s. 33 (2) 
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and not because of any contractual negotiations between them: 
Again, acceptance of the findings of such a tribunal is not to 
be expected because B may wish to establish on appeal that 
the information about him was inaccurate and he may want 
to claim damages. It does not follow, if B does establish 
that he was unfairly treated, that he can get rehabilitation, 
nor that if he does get it it will recoup him for his loss. Loss 
of confidence is often irreparable. 


Reasons must be given in practice 

It is no solution to the problem generally to say that A 
should not give a reason for his conduct. It often happens 
that practical considerations force him into doing so quite 
apart from those cases where X’s existence is known all along 
and it is known by the customers that any cessation of business 
will be the result of X’s recommendation. In cases where A 
“exercises monopolistic powers,” to quote Harman, J., 
the reason cannot be hidden. Moreover, there are other cases 
where at the outset it is known that a person in the position of 
X exists and that B will be debarred from the particular 
freedom on the acts of X. 

L. W. M. 
(To be concluded) 


A Conveyancer’s Diary 


OF ASSETS 


is repeated in s. 34 (3), and the reference to setting aside a 
fund to meet pecuniary legacies in s. 33 (2) is repeated (in 
slightly different language) in para. 1 of Sched. I, Pt. II. 
This is of itself an ominous sign. A good form of will may 
sometimes in a later clause pick up a provision contained in 
an earlier clause, but it will not repeat it. The bellman’s 
argument does not apply in conveyancing. And another 
point to notice is that so far as legacies are concerned (and 
that is the matter which caused difficulty in the cases to 
which I will refer) there is no direction in terms that they 
shall be paid out of any particular property: the references 
in s. 33 (2) and para. 1 of Sched. I, Pt. II, are to the setting 
aside or retention of a fund to meet pecuniary legacies and 
no more. It was left to the courts to spell out, of this the 
consequential provision, that legacies should be paid out of 
this fund. (‘‘ What, then, is to be done with the fund which 
has been retained... The answer, it seems to me, is that 
it must be used to meet the pecuniary legacies, because it 
has been retained for that purpose ’’—Re Midgley, supra.) 


Re Worthington 


The cases on this subject begin with Re Worthington (1933 
Ch. 771. A testatrix, after giving pecuniary legacies, gave 
all the residue of her estate to two persons in equal shares. 
One of the residuary legatees predeceased the testatrix, and 
the question was whether the legacies were payable out of the 
estate before division or out of the moiety the gift whereof 
had lapsed. The Court of Appeal, reversing Bennett, J., 
held that there was no piovision in the will which varied the 
order of application of assets prescribed by the Act, and that 
pursuantly to the provisions of the Act to which I have 
referred the legacies were payable out of the lapsed share. 
This was a clear enough authority, but it was not (by some 
oversight or accident, it would now seem) followed in Re 
Beaumont's Will Trusts {1950} Ch. 462. The scheme of the 
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will in that case was similar to that in Re Worthington, except 
that a trust for sale was interposed between the gift of legacies 
and the gift of residue. The testatrix directed the payment of 
funeral, etc., expenses and debts out of the fund to arise 
from the sale and conversion which she directed, but did not 
mention any tund as the fund for the payment of legacies. 
One of the shares of residue was undisposed of by reason of the 
Worthington was cited in 
in his 


predecease of the legatee. Re 
argument, but not referred to by Danckwerts, J., 
judgment, which was that the funeral, etc., expenses and debts 
were payable out of the residuary estate before division, that 
being what the will said, but, the will being silent on the 
question of the incidence of the legacies, this had to be 
decided by the general law; and the general law was not 
the Administration of Estates Act, but the pre-1926 law, 
which was that in a case like this the legacies were payable 
out of the whole residuary estate before division, and not out 
of the lapsed share. This decision was widely criticised at 
the time, and it is not easy to discern its ratio decidendt, except 
that the argument of counsel for the next of kin (concerned 
to protect the undisposed-of share from the burden of legacies) 
that the Act was inapplicable to a lapsed share which arose 
under a trust for sale (and not, as in Re Worthington, under 
a direct gift) prevailed with the learned judge. (But s. 33 (1) 
refers simply to the death of any person “ intestate as to any 
real or personal estate.’’) 


Re Beaumont’s Will Trusts 

The decision in Re Beaumont’s Will Trusts has had a 
somewliat chequered history. In Re Martin 1955. Ch. 698, 
a testator died intestate as to his real estate, and the same 
question as that which had arisen in the earlier cases again 
arose. It came before Danckwerts, J., who was of course 
pressed to follow on the one hand Re Worthington and on 
He refused to follow the 
“ very different 
from the present case, because there was in that case a trust 
for sale, and there was not, as in the present case, an 
intestacy with regard to a particular asset’ (v7z., the 
testator’s realty). The legacies were held to be payable out 
of the undisposed-of realty. Then came Re Midgley, supra, 
in which the form of the will was precisely the same as that 
in Re Beaumonl’s Will Trusts, i.e., a trust for sale was 
interposed between the gift of legacies on the one hand and 
(a direction to pay funeral, etc., expenses and debts and) the 
gift of residue in shares on the other hand. Harman, J., 


the other his own earlier decision. 
latter, on the ground that the case had been 
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refused to follow Re Beaumont’s Will Trusts and held that the 
legacies were payable out of the share of residue which, by 
a predecease, was undisposed of. He referred to the argument 
in the earlier decision, that the interposition of a trust for sale 
excluded the operation of the relevant provisions of the 
Administration of Estates Act altogether, and confessed that 
he did not follow it. 


Re Berrey’s Will Trusts 

Now we come to Re Berrey’s Will Trusts, where a testatrix 
made her own will by which she gave pecuniary legacies and 
directed the payment of debts and funeral expenses, and 
then gave the residue of the estate equally to four persons, 
one of whom predeceased her. This was not the Beaumont or 
Midgley case, because there was no trust for sale ;_ nor was it 
quite the Worthington case, because in that case there was 
no direction as to the payment of expenses and debts at all, 
so that the statute had to be looked to in order to fill this 
gap. This circumstance was seized on as a distinction between 
the two cases ; and it was also argued that the statute applied 
only to an intestacy as regards particular assets (as in 
Re Martin, supra), and not an intestacy as regards an 
undisposed-of share of residue. The case came _ before 
Danckwerts, J., who refused to accept these as_ valid 
distinctions : his decision was that the case was covered by 
the decision in Re Worthington, which of course bound him. 
As to his earlier decision in Re Beaumont’s Will Trusts, the 
learned judge, after referring to the fact that Re Worthington 
had been cited to him, said that he did not think that he 
paid much attention to it because he had been persuaded 
by the argument that the presence of an express trust for sale 
excluded the operation of the Act. 


Statement of the rule 


In all the circumstances the rule can now be stated that 
where a testator dies partially intestate legacies given by the 
will are payable out of any property undisposed of, whether 
that property is a particular item (such as the testator’s 
realty) or an undisposed-of share of residue, and whether the 
gift of residue is preceded by a trust for sale or not. This 
statement disregards Re Beaumont’s Will Trusts, but that 
case was not followed in Re Midgley, and no good reason for 
distinguishing it from Re Worthington has yet been given. 
The rule so stated puts legacies on the same footing as funeral, 
etc., expenses and ‘debts, a satisfactory and logical result. 
It is to be hoped that this question is now settled. 


a 


“ THE SOLICITORS’? JOURNAL,” 22nd JANUARY, 1859 


On the 22nd January, 1859, THE SoLicirors’ JOURNAL wrote: 

he notice which has appeared that an assize will in future be 
held at Birmingham as well as at Warwick leads to more than one 
serious question The venue being still laid generally in 
Warwickshire, who is to determine, and when, what particular 
causes are to be tried at Birmingham and what at Warwick ? 
Is the plaintiff or the defendant to have the option ? Are the 
causes to be all entered at Warwick and a certain proportion of 
them to be adjourned to Birmingham, or in what other way is 
the division to be made ? In the case of Bristol, it was enacted 
by statute that the venue might be laid there as if it were a 


county; and in the absence of any such provision as to 
Birmingham, we are puzzled to know how the change that has 
been announced is to work But supposing that .. . all 


technical obstacles to the change shall be removed, a graver 
question remains... There can be no doubt that the establish- 


ment of a separate assize at Birmingham will subtract most 


seriously from the business of the Oxford Circuit, already 
diminished by the loss of the Bristol causes . There is no 
objection to, on the contrary, there exist very strong reasons for, 
granting a separate assize to a town so wealthy and populous 
as Birmingham; but to do this in such a way as to injure a 
considerable body of men, without any correlative advantage to 
the public, is neither fair nor wise. The Bar of the Oxford 
Circuit .. . suggest two modes of carrying out the object aimed at 

The first course ... is to... annexe Warwickshire 7 toto 
to the Oxford Circuit, giving, of course, a separate assize to 
Birmingham, and compensating the Midland Circuit by the 
addition of York to their domain. The second course is to admit 
the members of the Oxford and Midland Circuits equally to the 
new Birmingham assize, on the ground that the principal suburbs 
of that town, and those in which its manufacturing industry is 
carried on, are situated not in the Midland but within the Oxford 
Circuit.” 
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How you can help the 
Empire 
Rheumatism 
Council 


in its research into rheumatic diseases 








Millions are crippled by rheumatic diseases every year. 
Yet the causes are still unknown. Please help the Empire 
Rheumatism Council to intensify its research, already 
showing promising results, into the causes and cure of all 
rheumatic diseases—which include rheumatoid-arthritis, 
osteo-arthritis, gout, fibrositis and spondylitis. 


When advising clients on bequests, please remember the 


EMPIRE RHEUMATISM COUNCIL 


President : H.R.H. The Duke of Gloucester, K.G. 
Chairman: Dr. W. S. C. Copeman, O.B.E., F.R.C.P. 


FARADAY HOUSE, (N4), 8 CHARING CROSS ROAD, LONDON, W.C.2 














THE PUBLIC 
TRUSTEE 


offers testators and settlors 
a confidential service— 
a service which 








* maintains the fullest co-opera- 
tion with professional advisers 


* is entirely free of any govern- 
ment or outside control 


* is continuous, thus avoiding 
any cost of re-appointment 


* is at cost and completely 
secret and above all, is 
human, friendly and 
understanding 


THE PUBLIC TRUSTEE 
Kingsway, London, W.C.2 











THE INSTITUTE OF 
CANCER RESEARCH : 


ROYAL CANCER HOSPITAL 


The Institute of Cancer Research has 
been incorporated with the above 
title. It comprises the Chester Beatty 
Research Institute and departments of 
Physics and Radiotherapy. Intensive 
research is carried out in the Institute’s ~ 
own laboratories. : 

The Institute is not nationalised. It 
can accept legacies, which should be in 
the name of : 


The Committee of Management of 


THE INSTITUTE OF 
CANCER RESEARCH : 


ROYAL CANCER HOSPITAL 
FULHAM ROAD, CHELSEA, LONDON, S.W.3 


FLAXMAN 8171 
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Landlord and Tenant Notebook 


ALIENATION 


THE security of tenure conferred by Pt. II of the Landlord 
and Tenant Act, 1954, differs both from that conferred by 
the Rent Acts and that conferred by the Agricultural Holdings 
Act, 1948. The tenant protected under the Rent Acts has 
a right to retain possession of the dwelling-house despite the 
determination of the tenancy (Increase of Rent, etc., Restric- 
tions Act, 1920, s. 15 (1)), but has no estate in land and 
cannot assign his interest. The tenant farmer is entitled to 
a twelve months’ notice to quit whatever his agreement 
provides (Agricultural Holdings Act, 1948, ss. 3 and 23) and, 
unless previously consented to, a right to challenge the notice 
given, and if he succeeds in challenging it the effect is to 
annul or invalidate it (ss. 24 to 26). 

The Landlord and Tenant Act, 1954, Pt. II, secures its 
object by providing that the tenancy “ shall not come to an 
end unless terminated in accordance with the provisions of ” 
that Part of that Act (s. 24 (1)); and while the effect may 
more closely resemble that produced by the Agricultural 
Holdings Act, 1948, than that produced by the Rent Acts, 
in that the tenant has an estate in land, it does approximate 
to the incidents of a Rent Act statutory tenancy in one 
respect: there is no definite reddendum. For this reason, 
no doubt, Sellers, J., used the expression “‘ business statutory 
tenancy ”’ in his judgment in Castle Laundry (London), Ltd. 
v. Read {1955| 1 O.B. 586; personally, for reasons which 
can be found stated in the “‘ Notebook ”’ for 18th January, 
1958 (102 Sor. J. 46), I would prefer to characterise the 
phenomenon as a “ continued tenancy ”’ (as does the Landlord 
and Tenant Act, 1954, itself, in s. 26 (1)). 


Consent to assignment 

One of the special features of tenancies of agricultural 
holdings is that the Landlord and Tenant Act, 1927, s. 19 (1), 
does not apply to them (cbid., s. 19 (4)) so that the landlord 
relying on a covenant against alienation without consent 
cannot have his refusal challenged by reference to unreason- 
ableness. The peculiar effects of rent control legislation 
gave us decisions showing that it would not be unreasonable 
to refuse to consent to an assignment by a controlled tenant 
who, being a limited company, could never acquire security 
of tenure, the proposed assignee being an individual who 
would develop into a statutory tenant: Lee v. Carter |1949) 
1 K.B. 85 (C.A.) ; or to an assignment, by a non-occupying 
individual tenant, of the last few days of his term, which 
would enable the assignee to qualify for a statutory tenancy : 
Swanson v. Forton {1949} Ch. 143 (C.A.); but that the mere 
fact that the landlord has a waiting list of prospective tenants 
and that it “is not their policy ” to allow tenants to choose 
their successors will not justify such refusal: Oriel Property 
Trust v. Kidd (1949), 100 L.J. 6. 

But when the tenant of a continued business tenancy 
applies for consent to a proposed assignment, these considera- 
tions do not apply. The Landlord and Tenant Act, 1954, 
Pt. II, ensures that the relationship is to continue until some 
specified event occurs or some specified conditions are fulfilled ; 
a change in the person of the tenant is not among them. 
Possibly, if the intending assignor were a man about to retire 
from business, and who would thus lose the protection of 
the Act by virtue of s. 24 (3) on the premises ceasing to be 
occupied by him for business purposes (s. 23 (1)), the situation 
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BY BUSINESS TENANT 


might be considered analogous to that in Lee v. Carter or 
Swanson v. Forton. 

3ut apart from this the landlord can justify refusal only 
by reference to the personality of the tenant or to his proposed 
user of the property; the test so stated in Re Gibbs and 
Houlder Bros. & Co., Ltd.’s Lease [1925] Ch. 575 (C.A.) was, 
as mentioned in the “‘ Notebook ”’ for 2nd January (ante, p. 12), 
recently applied in Vienit, Lid. v. W. Williams & Son (Bread 
Street), Ltd. [1958] 1 W.L.R. 1267; 102 Sor. J. 916, and 
even if regard were had to the criticisms of that test made in 
obiter dicta in Tredegar v. Harwood [1929] A.C. 72, it would 
be difficult to establish that the mere fact that the agreed 
term had expired would make refusal of consent unreasonable. 


Sub-letting 


If the tenant holding a continued business tenancy should 
wish to sub-let the premises, different considerations arise. 

First one might ask whether he can do so at all (apart 
from any restrictions in his tenancy agreement). It is a 
necessary characteristic of an underlease or sub-tenancy 
that the grantor shall not part with the whole of his interest 
in the property (Milmo v. Carreras [1946] 1 K.B. 306) and 
what 7s the whole of his interest in the property ? 

If the tenant has not been served with a notice to terminate 
under s. 25, one can safely say that he can grant a six months’ 
sub-tenancy. Any tenant holding, say, a yearly tenancy 
can sub-let for a term which must come to an end before his 
own tenancy can be determined by notice to quit. 

But the authorities show that this does not represent the 
limit of the possibilities. When a tenant holding for a 
fixed term purports to grant an underlease which is to expire 
after his own term, the effect is, as Milmo v. Carreras, supra, 
and older authorities have shown, that of an assignment. 
But a tenant holding under a periodic tenancy is in a different 
position. It was held, in Pike v. Eyre (1829), 9 B. & C. 909, 
that a yearly tenant could sub-let from year to year (and see 
Plummer v. David [1920] 1 K.B. 326) ; in Mackay v. Mackreth 
(1785), 4 Doug. 213, that he could sub-let for a fixed term, 
which would be valid as long as his own tenancy continued. 
But how to apply this to a tenant whose term has been 
continued by the Landlord and Tenant Act, 1954, s. 24 (1) ? 
He has neither a fixed term nor, in the ordinary sense, a 
periodic tenancy ; though his interest bears more resemblance 
to the latter than to the former. But if he had covenanted 
not to sub-let without consent, it would seem doubtful whethier 
the peculiar nature of that interest could, in view of Ke 
Gibbs and Houlder Bros. & Co., Ltd.’s Lease, supra, in itself 
justify a refusal. 

The relevant tenancy 
But secondly, attention has to be paid to another feature 
of Pt. II, the definition of ‘‘ landlord’ in s. 44 and that of 
‘competent landlord’’ in Sched. VI, para. 1. Without 
telling us to forget all we learned about there being neither 
privity of contract nor privity of estate between superior 
landlord and sub-tenant, the Act defines (for the purposes of 
Pt. II) ‘‘landlord”’ as the owner of that interest in the 
property comprised in the relevant tenancy which fulfils the 
following conditions: it is an interest in reversion expectant 
(whether immediate or not) on the termination of the relevant 
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tenancy ; it is either the fee simple or a tenancy which will 
not come to an end within fourteen months or less by 
effluxion of time or by virtue of a notice to quit already 
given by the landlord ; and is not in itself expectant (whether 
immediately or not) on an interest which fulfils the other two 
conditions. And when the immediate landlord of the 
relevant tenancy is not the owner of the fee simple, provisions 
contained in Sched. VI operate and ensure that superior 
landlord and sub-tenant are not such strangers to one another 
as all pre-1954 text-books made them. 
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The effect of these provisions will in many cases be that 
the superior landlord will be able to deal direct with the 
sub-tenant when it comes to termination—Sched. VI, para. 3 
sees to it that any notice given by the competent landlord 
(the landlord as defined by s. 44) to terminate the relevant 
tenancy shall bind the interest of the mesne landlord not- 
withstanding that he has not consented to the giving of the 
notice—and this consideration would, if anything, be one 
counting against a landlord unwilling to consent to the grant 
of a sub-tenancy. R.B. 


HERE AND THERE 


DEFENCES AGAINST CRIME 
THE house at Sydenham where I lived as a very small boy 
can have changed very little since it was built in the middle 
of Queen Victoria’s reign. The kitchen and scullery windows 
were heavily barred. The other downstairs rooms were 
furnished with folding shutters secured, when shut, by steel 
bars. The glass panels in and beside the front door were 
designed to be protected by loose shutters lifted into place 
and held there by great screws with brass heads. All the 
outer doors and even the bedroom doors had stout chains 
sliding into grooves. My parents were old-fashioned and no 
longer young and it was a regular ritual at nightfall to look 
to the defences, unlikely though they were then to be tested 
by nocturnal assault. But when those defences were devised 


they were obviously related to an actual existing peril. Bill 
Sikes was not a figment of the imagination of Dickens. But 
in this respect Victorian topography was pretty simple. The 


slums were prima facie criminal quarters and the poor, at 
any rate the urban poor, lay under the prima facie suspicion 
of harbouring criminal tendencies. There were many areas 
where policemen dared not venture singly ; the present site 
of Kingsway was one of them. The problem was to contain 
the slums and prevent their burglarious inhabitants from 
making forays into the better-class quarters. Between the 
two wars the atmosphere was different. There was an 
awakened social conscience and the 1914-18 war had produced 
a genuine reaction against violence. Those of us who can 
remember those two decades and compare them with the 
present look back to them as far milder mannered. There 
was no longer anything particularly venturesome in going 
down to the East End. Violence, of course, did not cease, 
but one had no lively anticipation of walking into it 
on one’s daily occasions. People were genuinely shocked 
and somewhat incredulous at the doings of the Nazis and the 
Fascists in Germany and Italy and the organised gang 
warfare in the United States. One had no doubt that our 
own quietly efficient police were masters of the situation so 
far as indigenous crime was concerned. 


OURSELVES AND OTHERS 
3UT no such comfort bolsters us to-day, and in the past year 
no subject has recurred so often in the newspapers as the 
recent startling increase in crime, especially violent crime, 
“juvenile delinquency’ (two long words meaning crime 
among the young or the fairly young), overcrowded prisons 
and prisoners’ éscapes. (It is, incidentally, one comfort to 
the fastidious that journalists have given up the illiterate 
habit of calling escapers ‘‘ escapees’’; if anybody was an 
“escapee ”’ it was the baffled warder.) The English are not, 
of course, the only ones troubled in that way. Westward the 


” 


United States face much the same situation, made rather 
more acute by the underground of organised crime which is 
a permanent legacy of that classic of misconceived reform, 
the “ prohibition”’ era. Eastwards the Russians have an 
indigenous brand of Teddy Boy addicted to everything from 
drunken “ hooliganism ”’ to robbery with murder. In France 
les crimes passionels multiply. If English wives and _ girl 
friends solved their problems by murder as often as French- 
women do, there would be panic alarm among English 
husbands. The French also have a genius for the dramatic. 
One lady shared a bottle of champagne with her husband 
during a pretended reconciliation, and when it was emptied 
smashed his skull with it. Another poured a bottle of brandy 
over her husband in his nightshirt and set a match to it. 
He died. 


CAUSE AND CURE ? 


MEANWHILE our newspapers flow with theories of the cause 
and cure of crime, most of the theorists seeming to assume 
that crime is a sort of epidemic disease like influenza or the 
plague, of which the cause can be isolated and the cure 
ascertained as a simple matter of treatment and prescription. 
But human beings are so various that their habits are not 
quite as predictable as those of germs and microbes. If the 
experiment of the Welfare State has established anything, it 
is that poverty is not the only cause of crime or even the 
main cause. Never before was so much attention paid to the 
young and never have they been so ostentatiously discon- 
tented. But there are various theories pf life knocking 
around, the popularisation of which was bound to react on 
people’s observance of the formal precepts of the law. The 
idea that every boy and every girl that’s born into this world 
alive has an inherent, inalienable right to a lovely time all 
the time quite irrespective of personal merit or effort,” when 
popularised, becomes a clear invitation to the stronger and 
the more adventurous to adopt a smash and-grab attitude 
to life. The popularisation of Freud has set about the idea 
that no matter what you do you are a victim of circumstances, 
of your antecedents, your parents, your childhood environ- 
ments, and that any effort of self-control by will power sets 
up repressions and frustrations destructive of your per- 
sonality. Similarly, the popularisation of the bio-chemical 
conception of human beings has set about the idea that you 
are what you are and there’s nothing you can do about it. 
There is no sin. There is no wrong. There is no right. 
There is only expedient behaviour. But expedient for whom ? 
Now, unless you can appeal to coherent tests of right and 
wrong accepted on common principles there is no ground on 
which you can demand of any human being adherence to 
any social code. Personal individual satisfaction won't do 





72 [Vol. 103] 


because an individual may deliberately and intentionally decide 
that he prefers to go his own way and, unless you speak with 
a moral authority which he accepts, it is no use telling him 
that swindling or robbery or murder are wrong. You haven’t 
a chance. The criminal may choose a life of crime because it 
is the only way he can get what he wants in the one life he 
will have, money to spend, women, big cars, good clothes 
and food and drink and (above all) freedom to go around as 
he wants. If he goes to gaol, all right, that’s so many years 
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that he’s as good as dead, but the rest of his life is worth 
it. No saving. No looking forward to pay day, no endless 
The honest man, the “ mug,” is doing a 
He never gets the easy 


drudgery at a job. 
life sentence without remission. 
money, the women, the big cars, the excitement, at all. That 
point of view isn’t a disease or an epidemic: 
deliberate choice of the soul. And back you come to the 
old-fashioned concepts of morality and free will and the 
seven deadly sins. RICHARD Ror. 


REVIEWS 


Income Tax Law and Practice. By Ceci, A. Newport, 


F.A.C.C.A., and H. G. S. PLuNKeEtTT, Barrister-at-Law. 
Twenty-eighth edition. 1958. London: Sweet & Maxwell, 
Ltd. £1 10s. net. 

“ Taxation’? Manual. Ninth Edition. Compiled under the 
direction of Percy F. HuGues. 1958. London: Taxation 


Publishing Co., Ltd. £1 5s. net. 


These two books must be among the best-known in the field 
of taxation. Neither of them makes any attempt to discuss fine 
legal distinctions of interest only to the practitioner, but this does 
not mean that they cannot be usefully relied on by the large 
number of professional people whose work continually involves 
them in matters of taxation. 


Although both books will naturally have an obvious appeal 
to this class each has an individual approach to its subject. The 
“Taxation ’’ Manual is designed to some extent as an intro- 
ductory work, and it is just the kind of book that should be read 
by those who will never have to work out tax problems in detail, 
but whose work generally would be made much easier with a 
knowledge of taxation. It has fewer examples than “ Income 
Tax Law and Practice,’”’ and these are designed more to illustrate 
general principles than to elucidate difficult questions of tax 
computation. 

To whatever extent a book on taxation is intended for the 
general reader there are a number of troublesome matters of 
law which must be explained. Neither book evades the difficul- 
ties inherent in such questions as the assessments of a trade 
taxed under Case I of Schedule D during its commencing years, 
the treatment of trading losses, surtax directions, and double 
taxation relief. In dealing with problems which arise under such 
headings as these ‘‘ Income Tax Law and Practice ”’ is probably 
the more useful because of its more comprehensive set of examples. 
On the other hand, the examples in the “‘ Taxation ’’ Manual 
are printed in clearer type, and since they are fewer in number 
the average reader may well study them more closely. 

The comparison made in the last paragraph illustrates the 
difficulties which face the authors of works on taxation. No one 
is ever likely to look on literature of this kind as light reading. 
On the other hand, good presentation of the subject can readily 
persuade the reader that it has great intrinsic interest. In this 
respect both books succeed to a remarkable degree. 

Every country’s system of taxation is peculiar to itself in spite 
of the fact that taxation generally exists for a single purpose 
the provision of revenue for the State. Each book makes 
abundantly clear the original features of the British system of 
taxation, which are particularly the taxation of individuals and 
companies at the same standard rate, the deduction of tax at 
source, and the use of schedules to define the scope of the charge 
to taxation. On the other hand, neither book lays quite enough 
emphasis on the extent to which the form of British taxation is 
determined by these three things. This could perhaps best be 
done by a short historical introduction, which could also be useful 
in stimulating the reader’s interest before he has to plunge 
into the intricacies of the subject. 

In conclusion, it must be said that there can be no doubt about 
the usefulness of these two books, nor of the extent to which they 
cover the field of taxation. They are both amazingly informative, 
and in particular have a number of useful appendices which give 


in great detail a mass of statistical information of the kind to which 
one is always wishing to refer when dealing with questions of 
taxation. It is well when this subject touches every aspect of 
business and professional life that there should be books such as 
these which explain it so clearly. 


Reports of Restrictive Practices Cases. Volume I.— 
Parts 1 and 2. Edited by R. P. CoLtnvaux, Barrister-at-Law. 
1958. London: The Incorporated Council of Law Reporting 
for England and Wales. Complete Volume £8 8s. net. 


The citation Re Chemists’ Federation Agreement (No. /2) (1958), 
L.R. 1 R.P. 75, will not as yet be over-familiar to many prac- 
titioners, and may give rise to some deep thoughts as to where the 
law reports referred to may be found. It may be safely 
predicted, however, that before long the form of citation of 
this new series of reports of cases under the Restrictive Trade 
Practices Act, 1956, published by the Incorporated Council of 
Law Reporting, will be as much part of our daily life as our old 
friends A.C., O.B., Ch. and P. The introductory ‘‘ L.R.” of the 
citation of the new reports has a delightful pre-1875 ring, despite 
the modernity of the subject-matter of the cases which the 
reports contain, and the ‘“‘ L.R.”’ will certainly prevent us from 
confusing the new reports with the Reports of Patent Cases. 

The new reports will contain cases decided by the Restrictive 
Practices Court under its jurisdiction to annul restrictive trading 
agreements which are contrary to the public interest, and will also 
contain cases decided by the High Court under its jurisdiction 
to determine whether agreements are registrable under the Act 
of 1956 as a preliminary to proceedings in the Restrictive 
Practices Court, and under its jurisdiction to enforce resale 
price maintenance agreements against persons who acquire 
price maintained goods. Two of the cases reported in Pt. | 
of L.R. 1 R.P. have already appeared in the ordinary Chancery 
Division reports, but it is assumed that this duplication will not 
be continued, and that restrictive practices cases will be reported 
only in the new reports. 

The standard of reporting in the new series comes up to the 
high standard of accuracy and completeness which we have learned 
to expect of the Law Reports. Probably the interpretation 
given by the Restrictive Practices Court to the rather generally 
worded s. 21 of the Act of 1956 is going to depend more upon 
the way in which the parties’ cases are presented and argued than 
does the interpretation of other statutory provisions by the courts, 
and the new reports do rightly, therefore, in setting out the 
arguments of counsel at length in the report of Re Chemists’ 
Federation Agreement (No. 2) cited above, the first case which 
the Restrictive Practices Court has heard on the merits. In 
that case little evidence was given of the economic effects of the 
restrictive agreements in question, but this is bound to be a 
major element in many of the cases which are to follow, and it 
formed a considerable part of the testimony in Re Yarn Spinners’ 
Agreement, the second case before the Restrictive Practices 
Court where the court’s decision is still awaited. Where this is 
so, the reports would help readers to understand the substance 
of the case if they summarised the economic evidence given 
by each side, and did not merely set out the finding of facts by 
the court. This has been done most successfully by the American 
reports of cases under the Federal Anti-Trust legislation, and is 
an innovation which the Restrictive Practices Reports could 
usefully introduce, 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


EMPLOYEE INJURED ON THIRD PARTY’S PREMISES 
Smith v. Austin Lifts, Ltd., and Others 


Viscount Simonds, Lord Morton of Henryton, Lord Reid, Lord 
Somervell of Harrow and Lord Denning. 18th December, 1958 

Appeal from the Court of Appeal. 

The appellant, a fitter employed by the respondent company, 
in the course of his employment was injured on premises occupied 
by the second respondents. In this action he claimed that they 
had respectively failed to observe the duty of care which they 
owed him. The company carried on the business of repairing and 
maintaining lifts and were under contract with the occupiers to 
repair and maintain one on their premises. The winding 
machinery was in a machine house on the roof. Access was by a 
fixed iron ladder to double doors, the base of which was 11 feet 
5 inches above the roof. The appellant had often visited the 
machine house in the course of his duty and knew the left door was 
defective because the lower hinge was broken. He had reported 
this to his employers, who had four times reported it to the 
occupiers, but the occupiers took no action. The doors were 
secured by bolts on the inside of the left-hand door at top and 
bottom, and another bolt on the outside of the right-hand door 
midway down it. To get in, one either undid the bolts outside 
and in, and opened both doors, climbing in by means of such 
handhold as the machine within afforded, or one unbolted and 
opened the right door, climbing in with the handhold of the 
left door, which remained closed. On 27th April, 1955, the 
fitter visited the premises. He could not bolt the defective door 
nor replace it in its proper position, so he tied the doors together 
with wire. When he next visited the premises he found the left 
door jammed inside the machine house and the right door open. 
Mounting the ladder, he tested the left door for handhold, grasping 
it low down. It seemed safe, and he held on to it higher up to 
help himself in, but it gave way and he fell off the ladder. Earlier 
in the day another workman who found the doors in the same 
condition had nade a safe entry. Oliver, J., gave judgment for 
the fitter against both the company and the occupiers, holding the 
former 20 per cent. responsible and the latter 80 per cent. The 
Court of Appeal held that both of them were not liable. The 
fitter appealed to the House of Lords. 

VISCOUNT SIMONDS said that the case must turn on the proper 
inference to be drawn from a very few salient points. The relation 
of the occupiers to the fitter was that of invitor and invitee and 
the relevant law was that applicable before the recent Act. 
But for a single fact there would be no doubt that the occupiers 
were not liable. If the fitter had found the doors just as he left 
them or even if the wire had been untied and the doors were 
swinging loose London Graving Dock Co., Ltd. v. Horton [1951] 
A.C. 737 would have been fatal to his claim. But the door had 
been wedged so as to appear secure, though it was not, and this 
was the direct cause of the accident. How was the condition of 
the door altered ? The judge drew the inference that it was the 
act of the occupiers or their servant. If it could be drawn, there 
was an unusual danger created for the fitter which was due to their 
act. Any conclusion must be reached on a balance of probabili- 
ties and the judge’s conclusion was right. The fitter as invitee 
did not fully appreciate the risk created for him by the occupiers. 
On this part of the case the judgment of the Court of Appeal should 
be set aside and that of the judge restored. General Cleaning 
Contractors, Ltd. v. Christmas [1953] A.C. 180 and Bates v. Parker 
[1953] 2 Q.B. 231 were distinguishable. As to the company, 
it was their duty to see that the place where their workmen 
were to work was reasonably safe. That generalisation could only 
be applied after a consideration of all the circumstances. There 
should be deprecated any tendency to treat the relation of 
employer and skilled workman as equivalent to that of a nurse 
andanimbecile child. But the judge was justified in deciding that 
the employers fell short of the duty of reasonable care which they 
owed to the fitter. There was no reason to alter the apportion- 
ment of the damages. There was no case for finding contributory 
negligence. The judgment of the Court of Appeal must be set 
aside and that of the judge restored. 


The other noble and learned lords agreed in this conclusion. 
Appeal allowed. 

APPEARANCES: Jukes, Q.C., and R. P. Smith (Rowley 
Ashworth & Co.); Waller, Q.C., and C. P. Heptonstall (T. D. 
Jones & Co., for Linsley & Mortimer, Newcastle-upon-Tyne) ; 
Nelson, Q.C., and Henry Scott (Isadore Goldman & Son, for 
Crute & Sons, Newcastle-upon-Tyne). 


[Reported by F. H. Cowper, Esq., Barrister-at-Law] [1 W.L.R. 100 


Court of Appeal 


PRIVATE COMPANY: OPPRESSION: VOTING 
CONTROL 
In re H. R. Harmer, Ltd. 
Jenkins, Romer and Willmer, L.JJ. 17th November, 1958 
Appeal from Roxburgh, J. 


In 1947, H formed a private limited company to acquire the 
business of philatelic auctioneers and valuers which he had 
founded and which was subsequently carried on by himself and 
two of his sons. H was chairman and a life director of the 
company, and the sons were also life directors. H was also 
governing director, but the company’s articles of association 
contained no provision conferring any powers on the governing 
director or restricting the powers of the other directors, and a 
director appointed to the office of managing director, or manager, 
was not liable to have his tenure of office as managing director, 
or manager, determined by a resolution of the company in 
general meeting. The quorum of directors was two. The 
disposition of the shareholding of the company and the rights 
attached to the various classes of shares were such that, although 
the sons and their wives had the major beneficial interest in 
the equity of the company, H and his wife had the majority of 
votes and were in a position to procure the passing of extra- 
ordinary and special resolutions as well as ordinary resolutions, 
it being assumed that Mrs. H would always vote in accordance 
with her husband’s wishes. In 1957 the sons presented a petition 
for relief under s. 210 of the Companies Act, 1948. The petitioners 
alleged, inter alia, that notwithstanding the incorporation of the 
company and its acquisition from H of the business, H had 
continued to regard the business of the company as though it 
was still his own absolute property, and to ignore the interests 
of the shareholders, the wishes of his co-directors, and resolutions 
of the board of directors. H asserted that he was entitled to 
adopt this attitude towards the company and its members and 
directors by virtue of his shareholding, and that of his wife, in 
the knowledge that his wife was likely always to exercise her 
voting rights as he directed. He also asserted (contrary to the 
fact) that he was so entitled by virtue of his being named as 
governing director in the articles of association. It was common 
ground that at the date of the petition it was just and equitable 
that the company should be wound up. Roxburgh, J., accepted 
the sons’ evidence and submissions and granted relief under 
the section, which provided, inter alia, that H should not interfere 
in the affairs of the company otherwise than in accordance with 
valid decisions of the board. H appealed. 


Jenkins, L.J., said that he attached importance to the adoption 
by Viscount Simonds in Scottish Co-operative Wholesale Society, 
Lid. v. Meyer [1958] 3 W.L.R. 404, at p. 410; 102 Sor. J. 617, 
of the meaning of “ oppression’”’ in s. 210 as ‘‘ burdensome, 
harsh and wrongful.’”’ He (his lordship) also agreed, with respect, 
with the observations made by the Lord President, Lord Cooper, 
and Lord Keith as to the scope of s. 210, in Elder v. Elder & 
Watson, Lid. [1952] S.C. 49, at pp. 55-60. The question remained 
whether, on the facts of the present case, the petitioners were 
rightly granted the relief which Roxburgh, J., thought fit to 
grant under s. 210. Upon this issue counsel for the father 
made in effect these submissions. First, it was said that the sons 
should not be heard to complain since they acquired their shares 
through the generosity of their father, who, having built up the 
business, proceeded to turn it into a company and to hand over 
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a major part of the beneficial interest in the form of shares to 
his sons virtually by way of gift. As to this, the sons did at 
all events pay for their preference shares. Moreover, the question 
of consideration appeared to him (his lordship) to be irrelevant, 
a mere matter of prejudice. Suppose the transaction was a 
mere matter of gift, the gift, if valid (and there was no suggestion 
it was not), must surely have conferred the same rights as if the 
transaction had been for full consideration. Secondly, it was 
submitted that the sons knew full well when the company was 
formed that the father was to retain control by means of his 
predominant holding of shares carrying votes so long as he lived. 
He (his lordship) agreed, but it did not follow from this that the 
sons must be taken to have assumed that the father would 
exercise his control irregularly by doing what he thought fit 
without reference to the board or in defiance of the board’s 
decisions. Counsel also submitted that what was done by the 
father was not oppressive of the rights of the sons as members, 
but merely oppressive of their rights as directors. He (his 
lordship) could not accept this. It appeared to him that the 
sons as members and not merely as directors were oppressed by 
the singular conduct of the father. The oppression must no 
doubt be oppression of members as such, but it did not follow 
that the fact that the oppressed members were also directors 
was a disqualifying circumstance when the question of relief 
under s. 210 arose. In his judgment there might well be 
oppression from the point of view of member-directors where a 
majority shareholder (that was to say, a shareholder with a 
preponderance of voting power) proceeded, on the strength of 
his control, to act contrary to the decisions of, or without the 
authority of, the duly constituted board of directors of the 
company. It was also contended, infer alia, that this was not 
a case of discrimination between different shareholders or classes 
of shareholders. He (his lordship) agreed, but he saw no reason 
for holding that s. 210 was necessarily confined to cases of dis- 
crimination, though it was to be expected that cases calling for 
its application would most usually take that form. Finally, 
it was submitted that the father got no pecuniary benefit out 
of what he did. That was not literally true, but even if it was, 
he (his lordship) did not think it was essential to a case of 
oppression that the alleged oppressor was oppressing in order to 
obtain pecuniary benefit. If there was oppression, it remained 
oppression even though the oppression was due simply to the 
controlling shareholder’s overwhelming desire for power and 
control, and not with a view to his own advantage in the 
pecuniary sense. In his judgment the result rather than the 
motive was the material thing. He would dismiss the appeal. 

ROMER and WILLMER, L.JJ., delivered concurring judgments. 
Appeal dismissed. Leave to appeal refused. 

APPEARANCES: Harold Brown, O.C., and J. L. E. MacManus 
(Haslewoods, for Bosley & Co., Brighton); &. Milner Holland, 
Q.C., and Denys Buckley (Henry Pumfrey & Son). 

{Reported by J. A. Grirritus, Esq., Barrister-at-Law.]} [1 W.L.R. 62 
BUILDING CONTRACT: WORK DONE IN BREACH 
OF REGULATIONS 
Townsend (Builders), Ltd. v. Cinema News and Property 
Management, Ltd. 

Lord Evershed, M.R., Lord Cohen and Sellers, L.J. 
28th November, 1958 

Appeal from Westminster County Court. 

By byelaw 2 of the Water Closet Byelaws made by the London 
County Council under s. 39 (1) of the Public Health (London) 
Act, 1891, ‘‘ a builder constructing a water-closet in connection 
with a building shall comply with the following requirements 
(2) Entrance and entrance lobby. Such water-closet shall not 
be situate within or entered from any room used for human 
habitation Provided always that a_water-closet used 
exclusively with a bedroom or dressing room may be entered 
directly from such room.”’ The plaintiff company were builders, 
and by a building agreement of 8th November, 1952, agreed with 
the defendants to do certain work on premises occupied by the 
defendants’ director. The work was to be done in accordance 
with specifications prepared by a firm of architects who were 
brought in as third parties. It included turning a room on the 
first floor into a bathroom and lavatory, with two doors giving 
access to it from each of the two adjoining bedrooms, and further 
cutting a second door giving access to a bathroom and lavatory 
on the second floor, so that two separate bedrooms had access 
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to it. The building contract provided by condition 3 that the 
builders were to comply with any regulations of any local 
authority. The builders failed to give notice of the proposed 
work to the local authority, and it was completed in January, 
1953. The local authority objected that the work infringed 
byelaw 2, in that both the bathrooms-cum-lavatories had doors 
opening into two rooms. However, upon an undertaking being 
given on behalf of the defendants that when the director’s wife, 
who was to occupy the first floor rooms, ceased to do so, the 
byelaws would be complied with, the local authority did not 
insist on the immediate compliance with them. The rooms were 
occupied by the director’s wife until her death in March, 1955. 
In these proceedings, the builders sought to recover from the 
defendants £150, which represented the cost of the work on the 
two bathrooms. Third party notices were served by both 
plaintiffs and defendants on the firm of architects to whose 
plans and specifications the premises had been built. The 
defendants refused to pay that sum on the ground that the 
work done was illegal work. The plaintiffs contended that the 
building regulations were void for unreasonableness, injustice or 
uncertainty. The county court judge gave judgment for the 
plaintiffs for £150 against the defendants, rejecting the defence 
based on illegality. He also held that the architects had been 
guilty of negligence, and he awarded damages to the defendants 
against the architects. All three parties appealed. The case 
is reported solely on the defendants’ appeal against the award 
of the sum of £150 to the plaintiffs. 

LorpD EvERSHED, M.R., said that it had not been established 
to his satisfaction that the court should treat these byelaws as 
invalid, on the grounds of unreasonableness, injustice or, indeed, 
obscurity in their language; and he would add that a court 
would be all the slower to hold invalid byelaws in proceedings to 
which the local authority concerned were not parties. He would 
adopt the observations of Lord Russell of WKillowen, C.J., in 
Kruse v. Johnson [1898] 20.B. 91, at p.99. In the circumstances 
of the present case, he (his lordship) was of the same opinion 
as the county court judge, that the plaintiffs were not disabled 
from recovering the sum of £150 on the ground that the building 
contract, so far as it concerned the bathrooms, was illegal. 
Accordingly the appeal of the defendants to set aside the judgment 
for £150 failed. 

Lord COHEN 
judgments. 

APPEARANCES: M. A. B. King-Hamilton, Q.C., and Norman 
Wiggins (Dod, Longstaffe & Fenwick); Hugh Forbes (W. J. 
Fraser & Son); David Gardam (Sydney Redfern & Co.). 

[Reported by J. A. Grirritus, Esq., Barrister-at-Law.] [1 W.L.R. 119 


and SELLERS, L.J., delivered concurring 


HUSBAND AND WIFE: JUDICIAL SEPARATION: 
FORM OF DECREE: COUNSEL’S RIGHT OF PRIVATE 
AUDIENCE: EXERCISE 
Schlesinger v. Schlesinger 
Hodson, Morris and Ormerod, L.JJ. 18th December, 1958 

Appeal from Davies, J. 

A wife whose husband was domiciled in South Africa petitioned 
in 1953 for a decree of judicial separation. Her avowed purpose 
was to obtain an order for alimony at a rate fixed by the court. 
She alleged against her husband cruelty and adultery with, 
intey alia, an unknown woman in 1949, with C.C. in 1952, and 
with S.N. (who was an intervener in the suit) in 1953 and 
thereafter. She asked the court to exercise its discretion in 
respect of her own adultery with H. in 1952. By his answer 
the husband admitted the adultery with C.C. and asked in turn 
for certain relief. Before the hearing leading counsel for both 
parties saw the trial judge in his private room. At the hearing, 
counsel for the wife stated that the charges of cruelty would be 
left in abeyance ; and the hearing proceeded as an undefended 
suit, the husband admitting the adultery with the unknown 
woman in 1949, with C. C. in 1952, and with the intervener S. N. 
in 1953 and thereafter. The judge found the adultery with three 
women proved and granted the wife a decree. The formal 
decree, however, recited only the wife’s adultery (in respect ol 
which the court exercised its discretion in her favour) and the 
husband’s admitted adultery with the intervener S.N. which 
had taken place after the wife’s own adultery. An explanatory 
letter from the divorce registry stated that the decree was drawn 
in accordance with the well-established practice, in that a woman 
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was not named in a decree unless she had by intervening acquired 
the status of a male co-respondent. The wife appealed, asking 
that the decree in her favour be set aside and that there should 
be a rehearing of her suit. 

Hopson, L.J., reading the judgment of the court, said that the 
wife had not succeeded in showing that the court was in error 
in not pronouncing on the cruelty charges or that those charges 
were left in abeyance without her instructions. On the form of 
the decree, counsel for the husband agreed that it did not set 
out the judge’s findings. The wife had justly pointed out that 
it revealed only that she had committed adultery and that her 
husband had committed adultery subsequently. That on an 
application for alimony might well lead the court to infer that she 
was disentitled to any alimony except possibly by way of com- 
passionate allowance. In Miller (formerly Kozubowski)  v. 
Kozubowski [1956] 1 W.L.R. 93, Mr. Commissioner Latey had 
acceded to an application to have embodied in the decree of 
judicial separation the name of a man who had been served with 
proceedings and who had been found by the court to be guilty 
of adultery. The court saw no reason in principle why that 
practice should not be followed in the case of a woman in like 
circumstances. The decree should be amended to give effect to the 
judge’s findings on the issues on which he was asked to, and did, 
adjudicate. The record would then show that the husband had 
embarked on his adulterous career before the wife. On the 
question of collusion, nothing in the statements of counsel indicated 
that the parties were acting in collusion. On the complaint that 
the judge wrongfully saw counsel in his room before the hearing, 
the court was bound to say that the right of counsel to seck 
audience of the court should be sparingly exercised. Suits for 
divorce and judicial separation were heard in open court, and 
nothing should be done to impair public confidence by even giving 
room for suspicion that any part of a public trial was being 
conducted behind closed doors. The appeal should be allowed 
to the extent necessary to correct the record and no further. 

APPEARANCES: The wife in person; H. J. Phillimore, Q.C., 
and Victor Williams (G. & G. Keith); Joseph Jackson (G. & G, 
Keith) ; S. H. Noakes (Summer & Co.) ; R. Harvey (Withers & Co.), 

{Reported by Miss M. M. Hi1t, Barrister-at-Law] [1 W.L.R. 92 


ESTATE DUTY: PROPERTY CHARGEABLE: DEATH 
OF BENEFICIARY UNDER DERIVATIVE TRUST 


Midland Bank Executor and Trustee Co., Ltd. ‘v. Inland 
Revenue Commissioners 


Jenkins, Romer and Willmer, L.J J. 
18th December, 1958 


Appeal from Danckwerts, J. 


A testator who died on 20th July, 1937, by the codicil to his 
will dated 19th June, 1935, bequeathed certain shares, called 
“the retained shares,” to his trustees upon trust that they 
should “‘ until the expiration of a period of twenty-one years from 
my death or until my daughter Jeannette W. shall die whichever 
shall first happen apply the income of the retained shares ’’ in 
making certain grants to certain shipping companies mentioned 
in his will, “‘ and at the expiration of such period or at the death 
of my said daughter whichever shall first happen my trustees 
shall hold the retained shares upon trust if my said daughter 
shall die before the expiration of the said period of twenty-one 
years to accumulate the income thereof until the expiration of 
the said period of twenty-one years .. . and from and after the 
expiration of such period of twenty-one years my trustees shall 
hold two-fifths of the income of the retained shares and such 
accumulations aforesaid if any upon protective trusts as declared 
by s. 33 of the Trustee Act, 1925, for the benefit of Anne H. 
wife of my nephew Francis H. for the period of her life. Subject 
thereto my trustees shall during the lives of my said nephew and 
his said wife and the survivor of them apply the residue of the 
income of the retained shares and such accumulations as aforesaid 
if any for the benefit of such child or children of my nephew and 
his said wife as shall for the time being be living and if more than 
one in such manner and in such shares as during the life of my 
nephew and his said wife [they] shall jointly and during the life 
of the survivor of [them] the survivor of them shall in writing 
irom time to time direct.” The testator further directed that 
from and after the death of the survivor of the nephew and wife 
the trustees should hold the retained shares and any accumulations 
i trust for such of their children or remoter issue as they or the 
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survivor of them should appoint, with a trust in default of 
appointment for their children who should attain twenty-one or 
being daughters marry under that age. The testator was 
survived by all the named persons. Jeannette W. survived the 
twenty-one year period, so that the trust for accumulation 
never took effect. Francis H. died in December, 1957 ; his wife 
and two daughters, who had attained twenty-one, were still 
living. A son, Geoffrey H., whose death was the occasion of th« 
present summons, died on 7th October, 1955, having attained 
twenty-one. On 25th October, 1941, pursuant to an agreement 
and an order of the court (which provided that on the existing 
equitable interests during the twenty-one year period being 
assured to the trustees they might be authorised to deal with the 
income arising during that period whether or not Jeannette W. 
was alive on the footing applicable after that period), a deed was 
made to vary the trusts of the codicil by the shipping companies, 
Jeannette W. (who was interested in certain events in income 
which might arise from the retained shares) and the testator’s 
trustees. This provided that “ each of the shipping companies 
and Mrs. W. according to their respective rights and interests 
hereby declare that as from the date of the testator’s death the 
income of the [retained shares] shall until the expiration of the 
period of twenty-one years from the testator’s death or the 
death of Mrs. W. whichever shall first happen be held upon the 
same trusts as are by the said codicil declared in respect of the 
income of the said shares after the expiration of twenty-one 
years from the death of the testator.”” The nephew and his wife 
made the following directions in writing : (a) on 22nd February, 
1954, directing payment of the three-fifths share of the income 
to their three children in equal shares ; (6) on 27th April, 1955, 
directing that the share of Geoffrey H. should be paid to a certain 
company for his benefit ; (c) on 9th April, 1956, after the death 
of Geoffrey, that the three-fifths share should be paid to the two 
daughters equally. The Revenue claimed that the death of 
Geoffrey brought about a passing of a one-fifth share in the 
capital of the trust fund under s. 1 of the Finance Act, 1894 (as 
was held by Danckwerts, J.), or that the deceased had an interest 
ceasing at his death on such proportion under s. 2 (1) (0). The 
trustees appealed. 

Jenkins, L.J., said that the Crown claimed that there passed 
on Geoffrey’s death one-fifth of the capital value of the retained 
shares, and that his interest under the codicil which was to 
arise after twenty-one years had been accelerated. The trustees 
claimed that what passed was the principal value, actuarially 
ascertained at the date of his death, of a one-fifth share of the 
income for the period until the expiration of the twenty-one 
years or the previous death of the daughter, to which should be 
added the principal value (if any) attributable at the date of 
the death to one-fifth of any income which in the event of the 
death of the daughter the trustees might see fit to distribute 
and not accumulate for the rest of the period. The case was 
one of general importance, but was obscured by the fact that 
the trustees and the beneficiaries taking under the deed and 
eventually under the codicil were the same. In the case of 
derivative settlement, such as this, the true position in fact and 
law was that a limited interest conferred by a settlement had 
been disposed of by the beneficiary as a distinct item of property, 
and any subsidiary limited interests carved out of the main 
interest were to be regarded as taking effect exclusively out of 
and to the extent of the limited interest disposed of and not 
otherwise. ‘There was nothing in the authorities inconsistent 
with the trustees’ contention. What passed on Geoffrey’s death 
was the settled property, which was (qwoad the deed) the income 
arising during the twenty-one year period or until the previous 
death of the daughter, and (quoad the order) in the event of the 
daughter’s death so much of the income during the residue of 
the period as the trustees might think fit to distribute and not 
accumulate. The Crown’s further contention as to acceleration 
failed also. The interposition of the trust for accumulation 
effectively prevented the transaction from bringing about the 
suggested acceleration and precluded any merger of the trusts 
of the codicil after the twenty-one year period with those of the 
deed. The appeal should be allowed. 

ROMER and WILLMER, L.JJ., agreed. 
to appeal. 

APPEARANCES: John Pennycuick, QO.C., and Kk. J. T. 
Elphinstone (Gerrish & Co.); E. Milner Holland, Q.C., and 
E. Blanshard Stamp (Solicitor of Inland Revenue). 

Reported by F. R. Dymonp, Esq., Barrister-at-Law} 


Leave 


Appeal allowed. 


[2 W.L.R. 77 
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Chancery Division 


ESTATE DUTY: VALUATION: SHARES: CONTROL 
OF COMPANY 
Barclays Bank, Ltd. v. Inland Revenue Commissioners 


Danckwerts, J. 17th December, 1958 


Adjourned summons. 

At the date of his death on 15th December, 1955, the deceased 
owned beneficially 1,100 shares in a company. By a settlement 
made on Ist December, 1936, he had settled 3,650 shares in the 
same company upon trust for his wife and children, he himself 
taking no benefit. The deceased had always been a trustee of the 
settlement. His name appeared as the first of the four trustees’ 
names in the company register, and since Table A of the Companies 
(Consolidation) Act, 1908, had been incorporated in the company’s 
articles of association, it was he who exercised the powers of 
voting. The issued share capital of the company had always been 
8,350 shares, so that the 3,050 settled shares and the 1,100 shares 
held beneficially together amounted to more than half the issued 
share capital. The executors and trustees of the deceased took out 
the summons to determine whether the deceased had “‘ the control 
of the company ”’ within the meaning of s. 55 of the Finance Act, 
1940, in which event the 1,100 shares should be valued for estate 
duty by reference to their net value in accordance with s. 55 (2), 
or whether they should be valued by reference to their market 
value under s. 7 (5) of the Finance Act, 1894. 

DANCKWERTS, J., reading his judgment, referred, inter alia, 
to British-American Tobacco Co., Ltd. v. Inland Revenue Commis- 
stoners [1943] A.C. 335 and Inland Revenue Commissioners v. 
J. Bibby & Sons, Ltd. (1945), 29 Tax Cas. 167 (relied on by the 
Inland Revenue Commissioners as showing that the company and 
the court could not look beyond the register) and said that those 
cases were all decided on statutes different from that on which 
the present case depended; the phrase used in them was “a 
controlling interest in’’ and not “ the control of the company,” 
and those statutes were concerned with the taxation of the 
company’s profits and not the duties payable in respect of an 
individual’s death. Moreover, there were provisions in the 
relevant sections of the Finance Act, 1940, which required 
investigation beyond and outside the mere position on the 
company’s register, and under s. 55 (5) of the Act of 1940, it was 
necessary to investigate the true position of the registered 
shareholder to see whether he was in fact a trustee or occupied 
some other fiduciary capacity in respect of some other person or 
persons. If, therefore, it was permissible to examine the position 
and duties of the registered shareholder in regard to persons off the 
register, why was it not right to have regard to the fact that the 
person having the right to vote was not the absolute owner of the 
shares but merely one of four trustees ? If the investigation was 
carried thus far, it was then apparent that the deceased was not 
free to cast the votes attached to the shares as a free and unfettered 
voter, but was bound to act only on the unanimous decision of the 
four registered shareholders. In his lordship’s opinion the deceased 
did not have the control of the company within the meaning of 
s. 55. Order accordingly. 

APPEARANCES: B. L. Bathurst, Q.C., and Denys Buckley 
(Gibson & Weldon, for J. A. Bright, Nottingham); John 
Pennycuick, Q.C., and E. Blanshard Stamp (Solicitor of Inland 


Revenue). 


[Reported by Miss J. F. Lams, Barrister-at-Law] [2 W.L.R. 99 


Queen’s Bench Division 


JUSTICES: PLEA OF GUILTY: DEFENDANT’S 
NOTICE TO COURT TO BE READ OUT 

R. v. Davis ; ex parte Brough 

Lord Goddard, C.J., Cassels and Diplock, JJ. 

Application for order of certiorari. 

The applicant was summoned for causing an obstruction with a 
motor car and sent a notice in the statutory form under s. 1 (2) 
of the Magistrates’ Courts Act, 1957, to the Clerkenwell Magistrates’ 
Court, pleading guilty and setting out mitigating circumstances. 
At the hearing he was present in a public part of the court room, 
but was not called upon to appear. He was convicted and fined 
£1. He applied for an order of certiorari on the ground that the 


8th May, 1958 
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facts he submitted in mitigation were not read out in court as 
required by proviso (ii) to s. 1 (2) of the Magistrates’ Courts 
Act, 1957. 

Lorp GopparD, C.J., said that the applicant was in court 
throughout the hearing of the summons and was perfectly entitled, 
as soon as the case was called on, to get up and say: “I am 
present and wish to be heard.’”’ The Act expressly said that he 
could do so; but he did not. If the applicant thought that the 
mitigating circumstances were not brought before the court 
he could have said so. His lordship had not the least doubt 
that the mitigating circumstances were read out, in substance at 
any rate. His lordship then said: I do not want anything that 
I say to give the idea that this court thinks that the proceedings 
laid down by the statute ought not to be strictly followed. 
I think that they ought. But I am certainly not prepared in 
this case to find as a fact that the submission was not read out 
in open court. It is for him to prove it, and he certainly has 
not proved it. 

CassELs and Diptock, JJ., agreed. Application refused. 

APPEARANCES: A. J. Irvine, Q.C., and John Clark (Amery- 
Parkes & Co.); the respondent did not appear and was not 
represented. 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 59n 

A later decision under the same subsection, viz., R. v. 
Oldham Justices; ex parte Morrissey, was reported last week 
at p. 55, ante.) 


CONTEMPT OF COURT: WHETHER LITIGANT IN 
PERSON PRIVILEGED FROM ARREST 

In re Hunt : 

Lord Parker, C.J., Cassels and McNair, J J. 

Application for habeas corpus. 

On a motion by defendants for committal of the applicant, 
as plaintiff in the action, for contempt of court in failing to 
attend an appointment before an examiner of the court, pursuant 
to R.S.C., Ord. 42, r. 32, the judge ordered him to be committed 
and he was arrested and taken to Brixton Prison. He applied 
for a writ of habeas corpus, claiming that he had been wrongfully 
arrested on the ground, inter alia, that he was privileged from 
arrest while he was in court. 

Lorp ParKER, C.J., said that from the authorities and text- 
books it was clear that the so-called privilege from arrest was a 
power which every court had inherently to see that justice was 
done in the court, and for that purpose that people properly in 
the court were not interfered with by being arrested and prevented 
from assisting the court and carrying on their business in the 
court. In so far as it was said to be a privilege of the person 
attending the court, the privilege was no more than that they 
were entitled te rely on the judge of that court to see that justice 
was not interfered with by their being arrested. There was 
nothing to suggest that a person was privileged from arrest in a 
court if the arrest was done on the order of that court. The truth 
of the matter was that, certainly before 1893, as was shown by 
Mr. Registrar Lavie’s note in In ve Evans [1893] 1 Ch. 252, it had 
always been the practice for a person, though properly before 
the court, to be committed by the court and arrested in court, 
not only if he had been guilty of what was called special contempt, 
but also in the case of ordinary contempt. Accordingly, there 
was nothing in the applicant’s point in regard to wrongful arrest. 

CassELs and McNarr, JJ., agreed. Application refused. 

APPEARANCES: Rodger Winn (Treasury Solicitor); Bernard 
Gillis, Q.C., and W. Denny (A. Kramer & Co.). 

[Reported by J. D. Pennincron, Esq., Barrister-at-Law] 


16th December, 1958 


[2 W.L.R. 95 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: JUSTICES: MAINTENANCE: 
APPLICATION TO VARY OR DISCHARGE EXISTING 
ORDER 
John v. John 
Lord Merriman, P., and Hewson, J. 3rd November, 1958 

Appeal by husband against the dismissal by the justices for the 
Long Aston petty sessional division of Somerset sitting at 
Flax Bourton on 27th August, 1958, of his complaint to dischargé 
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or vary an order of 20th November, 1957, made by the justices for 
the petty sessional division of Aberavon sitting at Port Talbot, 
Glamorganshire, on 20th November, 1957, on the ground of 
desertion. By that order the wife had been granted maintenance 
at £2 10s. a week and an order for maintenance of a child at 
{1 10s. a week, the custody of the child being given to the wife. 
The husband sought to have the order varied or discharged upon 
the ground that there was ‘ fresh evidence ”’ to establish that 
the child was illegitimate. The justices had ruled that there was 
no case to answer. The case is reported solely upon the question 
of practice involved. 

Lorp MERRIMAN, P., in the course of his judgment referred to 
the fact that the husband’s complaint had been heard in a court 
in a petty sessional division other than that which had made the 
original order and observed that, until recently, applications to 
vary or discharge an order had to be made to the petty sessional 
division which had made the original order, but that, since the 
Magistrates’ Courts Act, 1952, and in particular since the passing 
of r. 34 of the Magistrates’ Courts Rules, 1952, it was possible, 
as in the present case, to make the application to another petty 
sessional division. His lordship referred to r. 34 (2) and (7), 
as set out in Stone’s Justices’ Manual, 90th ed., at pp. 2664-5, 
and said that the effect of the operative rule, r. 34 (2), was that 
a complaint for revocation, discharge, revival, alteration or 
variation of an order enforceable as an affiliation order might be 
made to a justice acting for the same petty sessional area as the 
court which made the order, which court was referred to as the 
“original court,” or to a justice acting for the petty sessional 
area where the complainant was for the time being. His lordship 
said that he wished particularly to call attention to a note in 
Stone at p. 2664 setting out a Home Office circular (278/1947) 
relating to this particular jurisdiction, in which, in addition to 
dealing with questions relating to variations of amount, which 
were within the new jurisdiction, the circular stated ‘ that it is 
desirable, in order that the other court [that is, the new court] 
may be in a position to deal with the matter that any necessary 
further information should be transmitted at the same time as the 
complaint is sent ; Where the application is for variation 
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of some other provision of the order [that is, other than the 
mere amount] the court would also be helped by knowing the 
circumstances in which this provision was included in the order. 
It will be for the clerk of the transmitting court to decide what 
information should be sent with the complaint in any individual 
case, but the Secretary of State would suggest that the guiding 
principle should be that such information should be sent as it 
would in his opinion be desirable that the original court should 
have, if it were dealing with the complaint.’’ His lordship said 
that there was no information of any kind available about what 
had happened at Aberavon with the exception that the husband 
had stated in evidence before the Long Aston justices that he 
had denied the paternity at Aberavon. That was an important 
circumstance, because if he had admitted it on that occasion, 
or done something which estopped him from raising it afterwards, 
that would be a matter of considerable importance in applying 
the rule about fresh evidence. The court had, however, the 
record of the husband’s evidence that he had denied the paternity 
at Aberavon, and he (his lordship) only called attention to this 
matter so that when there was, as there inevitably must be, a 
rehearing by the Long Aston court, he trusted that an attempt 
would be made to rectify this omission, so that whatever record 
was available of what happened at Aberavon on the first occasion 
might be made available to the Long Aston justices. His lordship 
then considered the evidence and said that there must be a 
rehearing before a new panel of justices for the Long Aston petty 
sessional division. 

HEwson, J., delivered a concurring judgment. Appeal allowed : 
rehearing ordered. 

APPEARANCES: P. Webster and J. Newey (Le Brasseur and 
Oakley, for Wehrle and Sheehan, Port Talbot); J. D. F. Moylan 
and Patrick Webster (Haslewoods, for Watson, Cox and Counsell, 
Bristol). 

REPORTER’S NOTE: The effect of the new procedure was also 
considered by the Divisional Court in Meaney v. Meaney [1957] 
1 W.L.R. 796; 101 Sov. J. 482. 


[Reported by Jonn B Garpner, Esq., Barrister-at-Law] [1 W.L.R. 60 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal” 


The Solicitor’s Income 

Sir,—I welcome ‘‘ A Young Solicitor’s ”’ reply to my published 
letter, not so much for what it says, or omits to say, but for the 
reasonableness of its tone as compared with his earlier letter which 
seemed rather to be written with a scorn and contempt for those 
less fortunate members of our profession who have not been 
blessed with the obvious good luck enjoyed by ‘ Young 
Solicitor’? so early in his career. To attain such a high and 
growing income whilst ‘“‘ only keeping ordinary office hours,” 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Draft Abolition of the Education (Scotland) Fund 
(Consequential Provisions) Regulations, 1959. 8d. 

Hogsmill Valley Joint Sewerage (Amendment) Order, 1959. 
(S.I. 1959 No. 21.) 4d. 

Isles of Scilly (Litter Act) Order, 1959. (S.I. 1959 No. 29.) 4d. 


Meat (Staining and Sterilization) Regulations, 1959. (S.I. 1959 
No. 20.) 5d. 

Public Record Office (Fees) Regulations, 1959. (S.I. 1959 
No. 18.) 5d. 


These Regulations prescribe the fees to be charged for copies 
-- records and for other services provided by the Public Record 
fice. 
Stopping up of Highways (County of Lancaster) (No. 39) 
_ Order, 1958. (S.1. 1958 No. 2277.) 5d. 
Stopping up of Highways (London) (No. 5) 
(S.1. 1959 No. 26.) 5d. 


Order, 1959. 


is indeed a hall-mark of achievement. Your correspondent is 
without doubt an able and talented voung man. The main point 
of my last letter was to urge him to devote some of his talents 
to pursuits which may be less rewarding from a financial point 
of view, but very rewarding for other reasons, and not to hold in 
derision those who have not been blessed with his energy, ability 
and financial enterprise. 
ROLAND E. SMITH 


South Woodford, 
London, E.18. 


“AND WHITEHALL 


j 


Stopping up of Highways (County of Northampton) (No, 14) 
Order, 1958. (S.I. 1958 No. 2278.) 5d. 

Stopping up of Highways (City and County Borough of Sheffield) 
(No. 2) Order, 1959, (S.I. 1959 No. 19.) 5d. 

Stopping up of Highways (County of Stafford) (No. 1) Order, 1959. 
(S.I. 1959 No. 27.) 5d. 

Stopping up of Highways (County of Suffolk, East) (No. 1) Order, 
1959. (S.I. 1959 No. 24.) 5d. 

Stopping up of Highways (County of Suffolk, East) (No. 2) Order, 
1959. (S.I. 1959 No. 25.) 5d. 

Watermark Disease (Norfolk) Order, 1959. 
5d. 

Weedon—Atherstone—Brownhills Trunk Road (Atherstone 
By-Pass) Order, 1959. (S.I. 1959 No. 9.) 5d. 

Yorkshire Ouse River Board (Ure Internal Drainage District) 
Order, 1958. (S.1. 1959 No. 49.) 6d. 


(S.I. 1959 No. 40.) 
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NOTES AND 


Honours and Appointments 

Sir Davin Epwarps, formerly Chief Justice, Uganda, has 
been temporarily appointed Senior Puisne Judge, Cyprus. 

Mr. W. P. Haines, Banbury Borough Coroner, has been 
appointed Coroner for North Oxfordshire in succession to 
Mr. E. C. Fortescue, who has retired. 

Mr. LAWRENCE HENDERSON, clerk to St. Neots Urban District 
Council, has been appointed clerk and Chief Financial Officer 
to Berkhampstead Rural District Council. He takes up his 
new appointment on 2nd March. 

Mr. Percy CHARLES Lamp, Q.C., has been appointed Official 
Referee of the Supreme Court of Judicature, in succession to 
His Honour J. D. Casswell, O.C., who has retired. 

Mr. L. ANTHONY Morris, part-time clerk to Narberth 
Urban District Council, has been appointed town clerk of Tenby 
in succession to Mr. P. W. Levens. 

Mr. C. B. RopGeEr, assistant solicitor to the Bracknell Develop- 
ment Corporation, has been appointed assistant solicitor to the 
Maidstone Corporation. 


Personal Notes 
Mr. Robert McKenzie Adams, solicitor, of Stoke-on-Trent, 
was married recently to Miss Vera Howard Baxter. 
Mr. Richard Crawford Clarke, solicitor, of Shrewsbury, was 
married on 3rd January at Norbiton to Miss Marion A. Pitt. 
Mr. Brian Reeder, solicitor, of Nottingham, was married on 
10th January at Bingley to Miss Judith Rhodes. 


Miscellaneous 
THE SOLICITORS ACT, 1957 

On 8th January, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of Maurice CoHEN, formerly of 70 Market Street, 
Manchester, 1, be struck off the Roll of Solicitors of the Supreme 
Court, and that he jointly and severally with another do pay to 
the applicant his costs of and incidental to the application and 
inquiry. 


On 8th January, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of MARK SIDNEY COHEN, formerly of 70 Market Street, 
Manchester, 1, be struck off the Roll of Solicitors of the Supreme 
Court, and that he jointly and severally with another do pay to 
the applicant his costs of and incidental to the application and 


inquiry. 


APPLICANTS FOR SILK 
Applicants for Silk who wish their names to be considered for 
the next list of recommendations should send their applications 
to the Lord Chancellor’s Office before Tuesday, 10th February, 
1959. Those who have already made application should renew 
them before that date. 


CAPITAL EXPENDITURE ON AGRICULTURAL OR 
FORESTRY BUILDINGS AND WORKS 
The form (No. 462) used by Inspectors of Taxes as a record 
of capital expenditure qualifying for annual allowances under 
Chap. IV, Pt. X, of the Income Tax Act, 1952, is now on sale at 
H.M. Stationery Office. Price (including purchase tax) 3d. each 
or 3s. 9d. for 25 (postage 2d. and 8d. respectively). 


The Registry of Deeds for Northern Ireland has decided that 
memorials and other documents on parchment will no longer be 
accepted for registration purposes. In future only a durable 
type of paper will be accepted. 
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NEWS 


The University of London announces the following Special 
University Lectures in Law to be held at the London School of 
Economics and Political Science, Houghton Street, Aldwych, 
W.C.2, at5 p.m. Tuesday, 24th February: ‘“ Civil Liberties in 
the United Kingdom and Colonies,’’ by Neil Lawson, Q.C., 
LL.M.; Tuesday, 3rd March: “ Civil Liberties in the United 
States of America,” by Professor H. H. Wilson, Ph.D.; Tuesday, 
10th March: “ Civil Liberties in Europe,’’ by Norman S. Marsh, 
BiC.L.., M.A. Admissify is free, without ticket. 


i 
Wills and Bequests 
Mr. Henry Robinson Chapman-Purchas, solicitor, of Leyburn, 
left £75,468 net. 
Mr. Charles Steele-Perkins, retired solicitor, of Colyford, left 
£50,445 net. 


OBITUARY 


Mr. A. R. BENNETT 
Mr. Arthur Rolliston Bennett, solicitor, of Walthamstow, died 
on 11th January. He was admitted in 1944. 


Mr. H. F. MIDWINTER 


Mr. Harry Frank Midwinter, solicitor, of Cheltenham, died 
on 9th January, aged 76. He was admitted in 1916. He was 
an honorary member of the Cheltenham Chamber of Commerce. 


Sir C. OAKES 

Sir Cecil Oakes, C.B.E., retired solicitor, of Ipswich, died 
on 14th January, aged 74. He was admitted in 1907, and 
became chairman of the West Suffolk Quarter Sessions in 1948 
and deputy chairman of the East and West Suffolk Quarter 
Sessions three years later. He was a member of two Royal 
Commissions—those on Justices of the Peace (1940) and on 
Mental Patients (1954)—and was vice-chairman of the Central 
Health Services Committee. He was the joint editor of the 
ninth edition of ‘‘ Local Government and Local Finance.” 


Mr. J. A. PRITCHARD 


Mr. James Archibald Pritchard, solicitor, of Birmingham, 
died on 14th January, aged 54. He was admitted in 1927. 


SOCIETIES 


THE Law SociEty announces the following programme for 
the Young Members Group and the Associate Members. Young 
Members Group—?nd February: ‘‘ Modern Methods of Office 
Administration.” 6.30 p.m. Discussion under the chairmanship 
of Mr. C. H. S. Blatch. 2nd March: ‘‘ The Lawyer and the 
Public.”’ 6.30 p.m. A talk by Mr. H. Lloyd, Under-Secretary, 
The Law Society. All meetings of the Group are open to members 
of the Society under the age of thirty-six and are held at The 
Law Society’s Hall. 

Associate Members—5th February : Meeting at which associate 
members will have the opportunity of meeting members of the 
Council. Each associate member will be able to bring up to three 
guests to this function. Refreshments will be available. 
16th February: ‘‘ Law in Society—the Changing Pattern of 
Legal Relationships.”” <A talk by the Rt. Hon. Lord Denning. 

All meetings will take place, unless otherwise stated, at The 
Society’s Hall and will begin at 6 p.m. 
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